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GIERKE’S NOTES 


§14. THE NATURAL-LAW CONCEPTION OF 
THE STATE 

1. After the sketch given in my work on ‘Johannes Althusius and the 
natural-law theories of the State the only matter on which I need to go into 
detail here is the relation of the natural-law doctrine of the State to particular 
problems which are of special importance in the history of the theory of the 
Corporation; and for the rest I shall content myself with giving references 
to that work — I have not worked through the large body of literature which 
has appeared since the completion of this subsection. But I may refer to the 
Addenda to the second and third editions of my work on Althusius for an 
account of my attitude to views differing from my own which have been put 
forward since I first wrote. 

2 . This is the case with J Oldendorp (1480-1561), Juris naturahs, gentium Early 

et omits isagoge, Cologne, 1539 {Opera, 1, pp. isqq.); N. Hemming (1513- works on 
1600), De lege naturae apodcictica methodus, Wittenberg, 1652 (also printed in Natural Law 
Kaltenbom, n, pp 26sqq.) , G. Obrecht, De justitia et jure, in Selechsstmae dis- 
putationes, Strassburg, 1599, no 1 , B. Winkler (1579-1648), Principiorum juris 
libn V, Leipzig, 1615 (Kaltenbom, n, pp. 45sqq.), B. Meiszner, De legtbus, 

Wittenberg, 1616; John Selden (1584-1654), Dejure naturali et gentium, juxta 
disopltnam Ebraeorum, London, 1640. See also Bolognetus (1539-85), De lege, 
jure et aeqmtate, m Tract Unto. Jut. 1, fol. 289-324 

8. See Franciscus Victoria (Dominican, f I 546 )> Eelectwnes tredeam. In- Ecclesiastical 
golstadt, 1580, Dommicus Soto (Dominican, 1494-1560), De justitia et jure, writers on 
Venice, 1602 (first published 1556), F. Vasquez (1509-66), Controversiarum Natural Law 
tllustnum aharumque usu freqventium libn III, Frankfort on the Mam, 157a ; 

Gregorius de Valcntia (Jesuit), Commentaru theologtci, Ingoktadt, 1592, n, 

Disp. 1, Balthasar Ayala (1548-84), De jure et officus belli, Antwerp, 1597; 

Ludovicus Molina (1535-1600), De justitia et jure tomi VI, Mainz, 1614 (and 
also in 1602), Leonhardus Lessius (Jesuit, 1554-1623), De justitia et jure 
libn IV, 3rd edition, Antwerp, 1612 (first published m 1606), Cardinal 
Robert Bellarmine (1542-1621), De potestate sumrru pontificis in rebus temporah- 
bus, Cologne, 161 1 (first published in 1610) ; Johannes de Lugo (Jesuit), De 
justitia et jure, ed. nova, Lyons, 1670. 

4 . F. Suarez (Jesuit, 1548-1617), Tractatus de legtbus ac Deo legislators, 

Antwerp, 1613 (first published in 1611) 

5 . Hugo Grotius, Dejure belli ac pacts libn ires, 1625; the edition used by 
the author is that published at Amsterdam, 1702 

6. See Machiavelh (1469-1527), II pnneipe (first published in 1515), and Political 

the whole body of literature written about and against him. writings on 

See also the numerous ‘ Mirrors of Princes’ and cognate writings, such as : practical 
G. Lauterbeck, Regentenbuch, new edition, 1559, Osonus, De Regis institutions, questions 
Cologne, 1572, Waremund de Erenbergk (Eberhardt von Weyhe), Aulus- 
pohticus, 1 596 ; Hippolytus a Colhbus, the Princeps ( 1 592) , and the Consihanus, 
the Palatums and the Nobilis, edited together, with additions, by Naurath, 
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Frankfort, 1670, Mambnniu Rosaeus, Institutio pnncipis chnstiam, Strassburg, 
1608, Tympe, Avrettm speculum pnncipum, Cologne, 1629 (first published in 
1617); Georg Engelhard t von Ldhneys, Hof-, Stoats- u nd Rsgterktmst, 162a; 
Carolus Scribanus, Politico-Chns harms, Mflnster, 1625 ; Ambrotdus Marlianus, 
Theatrum politician, Danzig, 1645; Saavedra Faxardo, Idea da mo pnncipe 
Cnstianc, 1649. 

See also the writings on arcana reiputlicae, such as- Clapmarus (1574- 

1604) , De arcanis rerumpubluarum libn VI, Jena, 1665 (first published in 

1605) ; G. Obrecht (1547-1612), Secreta politico, Strassburg, 1644 (previ- 
ously published in 1617) In addition, we may cite. Oldendorp, Von Rath- 
schlagm, wu man gute Poltcey und Ordmaig tn Stedten imd Landen erhalten moge, 
Rostock, 1579, Ferrarius, De republica bene mstituenda, Basle, 1556, translated 
into German by Abraham Saur, Frankfort, 1601 , Melchior ab Ossa, Testa- 
mentum, Frankfort, 1609, Zech, Pohticorum libn III, Cologne, 1600; Gentillet, 
Discours stir Us moyens de b ten gotwemsr, 1576; Jacobus Sunananca, De republica 
libn IX, 3rd edition, Antwerp, 1574, Lipsius, Polittconm libn VI, Antwerp, 
1604, Loys de Mayeme, La monarckie anstodlmocratique, Paris, 1611; J. a 
Chokicr de Surlet, Thesaurus pohticorum aphonsmorum, Cologne (many edi- 
tions); Jean de Mamix, Resolutions polihques et maximes d'etat, Rouen, 1624. 

Treatises on 7 . Botero, Della ragtone dx stato, Venice, 1559, Zinanus, De rations opttme 
raison d’etat tmperandi, Frankfort, 1628; W. F ab Efferen, Manuals politicum de rations 
status, Frankfort, 1630, Wangenbeck, Vindiciae politicos adversvs pseudopoliticos, 
Dillmgen, 1636. The work of Hippohthus a Lapide, De rations status in im- 
peno nostro Romano-Gcrmamco, 1640, belongs in its general tone and treatment 
altogether to the purely political school, and makes the dictates of raison 
d'etat superior to the requirements of Law , but in dealing with German con- 
ditions the author distinguishes sharply between (1) the analysis of the 
existing conditions (which is treated from a purely histonco-legal point of 
view in Part 1), and (2) political maxims (which are suggested m Parts 11 
and m) * 

8 Petrus Gregorius Tholosanus (1540-91), De republica, Frankfort, 1609 
(first published m 1586)., 

Armsaeus 9 . H. Amisaeus (11636), Opera omnia politico, Strassburg, 1648. Among 

his writings may be specially noted: Doctrma politico in germnam methodum 
quae est Anstotehs reducta (first published m 1606) ; De jure majestatis libn III 
(first published in 1610) , De auctontate pnncipum in populism semper imnolabih 
(first published in 1611); De republica seu relectionts politicos libn II (first 
published m 1615) 

10 H. Connng (1606-81), Opera, Brunswick, 1730, vol. m. 

Works on 11 . See B. J Omphalus, De civth politic libn III, Cologne, 1565; Casus, 

political Sphaera cmtatis, Frankfort, 1589, Albergati, Discorsi pohtici, Vemce (point 

theory not by point against Bodin and for Anstotle) , J. Stephanus, Demonslratumes politi- 
based on corum, Greifswald, 1599; Melchior Junius, Pohticorum quaesiwnum centuna et 
Natural tredecim, Strassburg, 1631 (first published in 1602), J. Cruger, Collegium pohti- 
Law cum, Giessen, 1609, H Vehtenius, Centuna quaestionumpolituanim, Wittenberg, 

1610; W. Heider, Systemaphlosophiae politicos, Jena, 1628 (1610) , C. Matthias, 

* Ratio status, or ratio adrmmstratwms, in its original sense, is concerned with the 
ratio, m the sense of the general principles and the particular requirements, of a 
State and its government. Thu is the sense m which e.g. Althusius uses the phrase. 
The idea of raison d'etat or Staatsmson is a later development. Cf. F. Meinecke, 
Die Idee der Staatsraison in der neutren Gsschchte. 
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Collegium politician, Giessen, 1611, Systema politician, Giessen, 1618; C. Gnein- 
zius, Exercitationes political, Wittenberg, 1617-18, Diodorus of Tulden 
(f 1645), De regtmtne ctvtlt librt VIII (in Opera, Louvain, 170a) , Aaron Alex- 
ander Olizarovius, De politico haminum societate libn III, Danzig, 1651. 

12. J. Bodin, De republica libn VI, ed. a, Frankfort, 1591 (first French Bodtn 
edition 1577, first Latin 1584) On the epoch-making importance of his 
theory, see the modem works mentioned m the author’s work on Althusius, 
p. 351 n. a. [See also J. W. Allen, Political Thought m the Sixteenth Century, 

Part m, c. vm.] 

18. Among the writings of the so-called * Monarchomachi' there are The Mon- 
pamphlets both on the Protestant and on the Catholic side which equally archomachi 
advocate the cause of popular sovereignty. 

(a) On the Protestant side, the work of Hotoman (1534-90), Franco- 
gallta, Frankfort, 1665 (first published at Geneva, 1573), has still mainly an 
historical basis. In the anonymous treatise [probably written by Beza, 

Calvin’s successor in Geneva], De jure magistratuum in subditos et officio sub- 
ditorum erga magistros, Magdeburg, 1578 (first published m French, and stated 
on the title-page to have been published at Lyons, 1576), the argument from 
Natural Law still plays a secondary part. Natural Law is the basis of argu- 
ment in the following Stephanus Junius Brutus (the real author was 
H. Languet (1518-81), or according to others P. Duplessis-Momay), Vm- 
diciae contra Tjrrarmos, Paris, 1631 (first published at Edinburgh [the real 
place of publication was Basle] in 1579), George Buchanan (1506-82), De 
jure regm apud Scotos dialogue, and edition, Edinburgh, 1580 (first published 
m 1579), Lambertus Danaeus, Political Cknstumae libn VII, and edition, 

Paris, 1606 (first published in 1596), John Milton (1609-74), T'he Tenure of 
Kings and Magistrates (1648-9), Eiconoclastes , Defensio pro populo Anghcano 
(1651), Defensio secwida (1654), in his Prose Works, London, 1848 (n, 
pp asqq., 1, pp. 307sqq., 3sqq , and 2i6sqq.) [On the three Huguenot 
authors first cited by Gierke — Hotoman, Beza and Languet — see J W. 

Allen, Political Thought in the Sixteenth Century, and on the authorship of the 
Vmdiciae contra Tyrarmos see E Barker, in the Cambridge Historical Journal, 1 93 1 
and R Patry, P. du Plessis-Mornay, pp. 275-82 ] 

(ft) On the Catholic side there are the following: Manus Salamomus, De 
pnncipatu libn VI, Pans, 1578 [originally published at Rome, m 1544, the 
wnter seems to have been a Spaniard] , Boucher, De justa Hennci III ab- 
dications e Francorum regno libn IV, Lyons, 1591; Guiliclmus Rossaeus, De 
justa reipublicae Cknstumae m reges impics et haeretuos authontate, Antwerp, 1592 
(first published in 1590, with a preface dated 1589), Manana, De rege et 
regts mstitutume, Frankfort, 1611 (first published at Toledo, 1599) 

New works on the Monarchomachi are mentioned in the author’s work on 
Althusius (especially Treumann, Rehm, Landmann and Gooch) See also 
A Elkan, Die Publigisten der Bartholomausnacht, Heidelberg, 1905 [a work 
valuable for its account of Hotoman, Beza and Duplessis-Momay] , F Atger, 

Essai sur ihistoire des doctrines du contrat social, Paris, 1 906, pp loosqq. [Men- 
tion may also be made of G. Weil, Les Thicnes sur le pouvotr royal en France 
pendant les guerres de religion, G. de Lagarde, L’Espnt politique de la Rifarme, 

A. M£aly, Les publicistes de la Rifarme-, J. N. Figgis, From Gerson to Grotius ] 

14. See G. Barclaius (1577-1608) [really 1543-1605], De regno et regalt Advocates of 
potestate adversus Buchananum, Brutum [1 e. the author of the Vmdiciae contra absolutism 
Tyratmos\, Bouchenum et rehquos Monarchomachos libn VI, Hanover, 1612 (first 

15-2 
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published in 1600); T. J F. Graswinckelius (1600-66), Dejure majistahs. 
The Hague, 164a; Claudius Salmasius (1588-1653), Defcnsio regia pro 
Carolo I rege Angliai, Paris, 1651. 

Altimstus 15. Johannes Althusius (1557-1638), Politico methodic* digesta atque ex- 

empli! earns et profane illustrate, 3rd edition, Herbom, 1614 (first published 
in 1603) [Recently reprinted, from the 3rd edition, with an introduction 
by C. F. Friedrich, Harvard University Press, 1939.] 

Political 16. See Otho Casm annus, Doctmae it vitae political methodicum et breve 

text-books systema, Frankfort, 1603; B. Keckcrmann (1571-1609), Systems disciphnae 
after 1600, political, Hanover, 1607; J. Bomitius, Partitumum politicantm him TV, Han- 
based on over, 1607, De majcstate politico, Leipzig, 1610, Aeranum, Frankfort, 1612, 
Natural rerum sufficientta tn repubhca et cmtate procvranda, Frankfort, 1 625 ; H. Kirch- 

ner, Respubhca, Marburg, 1608; Z. Fndenreich, Pohticorum liber, Strassburg, 
1609; J H. Alstedius, De statu Tcrwnpublwaum, Herbom, 1612, Busius, De 
republica libn III, Franeker, 1613; M. Z. Boxhomius (t 1613), Institutumum 
pohticorum libn II, 2nd edition, Leipzig, 1665; G. Schonborner (1579-1637), 
Pohticorum libn VII, 4th edition, Frankfort, 1628 (first published in 1614: a 
second-hand work, based upon this, is the De statu politico seu ctoih libn VI 
published at Frankfort in 1617); P. H. Hoenonius (de Hoen, 1576-1640), 
Disputationum pohticorum liber anus, 3rd edition, Herbom, 1615; M. Bortius, 
De rusturajunum majestatis et regahum, m Arumaeus, 1 (1616), no. 2; Ktrnig, 
Acies disputatwmcm pohticorum, Jena, 1619, Adam Contzen (Jesuit, 1573- 
1635), Politicorum hbri X, Mainz, 1620, Claudius de Camm, Malleus tri- 
partitus, Antwerp, 1620, Menochms (Jesuit), Hieropolilica, 2nd edition, 
Cologne, 1626, Werdenhagen, Universalis mtroductio in omnes Respublicas, 
Amsterdam, 1632, C. Liebenthal, Collegium politician, Marburg, 1644; 
N. Vemulaeus, Dies, politicos, Louvain, 1646; Daniel Berckrmger, Institu- 
ttones politicos swe de repubhca, Utrecht, 1662. 

17. The reference is to Besold’s Opus politician, ed. nova, Strassburg, 1626. 
Hobbes 18. Thomas Hobbes (1588-1679), ElemsntaphUosophicadc ewe, Amsterdam, 

1647; Leviathan, suie de matena, forma et potestaie cimtatis ecclesiastical et emits, 
Amsterdam, 1670 [in English, under the tide of Leviathan, 1651]. On 
Hobbes see particularly F. Tonnies, Thomas Hobbes der Mam und der Denker, 
Leipzig, 1912. [See also A. Levi, La Filasofia di Torranaso Hobbes, Milan, 

1929-] 

19. Compare e.g. Schneidewin in Comm, on the Institutes, 1, 2, Mynsinger, 
Apotelesma on 1. 1 D. 1, 1 ; Rittershusius, Instit. 1, 2, pp. 25sqq. ; Ostermann, 
Rationaha ad Insht. 1, 2. 

20. Compare Cantiuncula, Instit 1, 2; Vasquez, Control illustr. cc 7, 10 
and 54; Hunnius, Comm, in Instit. 1, 2, Coll. Instit Disp. 1, Vox resol. jur. civ. 
1, 1, qu. igsqq.; Bmnius, Comm, in Instit. 1, 2; Sylv. Aldobrandmus, In 
pnmum Instit. Just hbrum Comm. (Venice, 1567), J. F. Ozenus, Comm, tn 
libros Instit. (Venice, 1562), pp. 37—8; Bachovcn ab Echt, Comm, tn Instit 1, 2, 
pp. 9sqq., Pandect, pp. i6sqq., V. W. Forster, Tract. Disp. 1; P. Busius, on 
1. 1 D. i, 1 ; J Harprecht, Instit. 1, 2 ; Wurmser, Exerc. m, qu 1 ; T. Schu- 
minovius, In I. hbr. Instit. Just, catholica explicate, Brussels, 1663, x, 2. 

21. Compare Ccmnanus, Comm. jur. civ. 1, cc. 1-7; Melchior Kling, Instit. 
I, 2; Vigelius, Decisumes juris control, rv, no. 6; Faber, Junspr. Papm 1, 2, 
pp. 3 I- 57» Rationaha, 1, 1-4; A. Matthaeus, Comm, in Instit. 1, 2; Ludwell, 
Comm, in Instit. 1, 2; Schambogen, Lect. publ. in Instit. 1, 2, qu. 1-7, G. 
Frantzke, Comm, tn Instit. 1, 2; Lauterbach, Coll. 1, 1, §§ 22sqq. Compare 
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also Duarenus, i, i, c 5; Cujacdus, 1, pp. gsqq., vn, pp. I4sqq.; Diodorus 
Tuldenus, Comm, in Instit. 1, a , Petrus Ligneus, Armot. ad Instit. 1, a ; H. Giphan- 
ius, Instit. 1, a ; Cot hm a nn, Disp. i, thes. 4-13, Instit 1, a, Cod. 1, 14. 

22. More particularly, we find Ulpian’s dictum about the participation Natural Law 
of animals m Natural Law disputed, or explained as an unauthontative and Jus 
mode of expression; and this leads to a rejection of the hitherto generally gentium 
accepted doctrine that jus naturals (or jus naturals pnmaevum) is a law common 
to men and animals, while jus gentium is to be regarded as a law peculiar to 
men. On this basis the difference between jus naturale and jus gentium was 
explained simply by reference to the distinction between the ‘ absolute’ and 
the ‘conditioned’ dictates of reason, or, again, between ‘original’ knowledge 
of the law of Reason and the knowledge which is ‘ acquired ’ in the course of 
historical development. See Corasius, on 1. 1, §3, D. t, 1 1 ; Connanus, loc. 
cit.; Forster, op. at. no. 30, Bachoven von Echt, op. cit. p. 11; Ludwell, 
loc. cit. 

28. See especially Connanus, Comm. jut. ew. 1, c 4. Compare also Box- 
horn, 1, c. 2, §§3-8, c. 3, §§i5sqq., and the Commentary of an ex-professor of 
Jena on the Codex, 1, 1-13, in G. A. Struvius, Jus sacrum Justm , Jena, 1668, 

Prooemium. 

24. See Hotoman, Instit. 1, 2, pr. , Vultejus, loc at. , Giphanius, loc at ; 

Forster, Tract. Disp. 1, no. 39, Wurmser, Exerc. 1, qu. 3 [jus publicum ex prae- 
ceptis rmlwalibus, gentium et cimlibus collection est) 

25. Thinkers who maintained the theory that only a condition of universal The State 
liberty and community of property corresponded to pure Natural Law, and as product of 
that government and property first came into the world through the corrup- Jus gentium 
tion of human nature and the breach with pure Natural Law which was 

thereby involved, are sometimes found declaring the State itself to be a 
creation oljus gentium. seee.g Lessius, 11, c. 5, dub. 1-3; Mohna,n, d. 18, §17 
and d. 20; Gryphiander, De cunli roe. §§6osqq. But the jus gentium of which 
they spoke was for them identical with Natural Law, m the only form in 
which it could be applied to the real world. 

26. Melchior Kling ( Instit . 1, 2, folio 1 verso) remarks in general terms Distmction 
that philosophers, in contradistinction to jurists, generally identify jus of Natural 
naturale with jus gentium. This is correct; for while Oldendorp (op. cit. tit. and Positive 
2-4) and Hemming both use the threefold division [of natural law, jus Law, with 
gentium and positive law], the later legal philosophers generally assume as jus gentium 
their basis a simple distmction between natural and positive law. This is the disappearing 
case with Winkler (n, cc 9-10), though he proceeds to divide jus naturale 

into {a) jus naturale pnus (m, c. 1 sq.) and (b) jus naturale postenus, i e. gentium 
jus (rv, c. 1 sq ), and to contrast both with jus frositwum seu civile (v, c. t sq ) 

See also Beneckendorf, Repe title et expluatio de regults juris, Frankfort on the 
Oder, 1593, pp. 81 sqq. 

The ecclesiastical legal philosophers almost always start from the anti- 
thesis of lex naturahs and lex positwa But along with the former, they postulate 
the existence of lex aetema or dtvma, which they rank as superior to or co- 
ordinate with it; and m the same way [as they distinguish two ‘ideal’ laws] 
they proceed to divide lex posttiva into jar humamm [positive secular law] and 
jus dwtnum positwwn [positive revealed law] : cf. Soto, lib. 1 and n; Gregorius 
de Valentia, qu. 3-8; Bolognetua, cc 3-7, Suarez, lib. n-iv. We find a 
similar view in Meiszner, lib. n-rv 

Among the jurists we may note Donellus, who (1, c. 6) recognises only two 
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legislators — natura seu naturalis ratio (and God as immanent m it), and potestas 
eu/tlis. He accordingly identifies jus gentium and jus naturals, inasmuch as all 
jus gentium is simply natura constitution (§§4-5), and, conversely, all jus naturale 
referring to mankind manifests itself as jus gentium (§§6-9). In the same sense 
Vultejus remarks (Comm, in Instit 1, 2, pp. 1 2-41 ) that the threefold division 
is really only a twofold division intojuj naturale and jus civile— jus gentium being 
only a species of the former The same idea is expressed even more definitely 
by Althusius cf Dicaeologm, 1, cc 13-14 (and more particularly, as regards 
jus gentium, c. 13, nos. 18-20) Compare Salamomus, In libr Pond jur. cun l. 
Commentatio, Basle, 1530, 1. 1 D. 1, i, fol. 6sqq., Corasius on 1. 1 D. 1, 1, 
Stryck, Armotatumes to Lauterbach, Coll. 1, 1, p. 15 Political writers almost 
always use the simple distinction of natural and positive law. 

27. This [1 e. neglect of jus gentium, even though it is allowed to be one of 
the forms of law] is what we find in Bodin in Book 1, c. 8, no. 107 he con- 
fines the absolute obligatory force of jus gentium to the cases m which it is in 
agreement with jus naturale. It also appears in Soto (who never touches on jus 
gentium until he reaches Book m, c. 1 ), Suarez (Book n), and other ecclesias- 
tical legal philosophers. We find it even in the writers who seek to distinguish 
the natural-law from the positive-law elements in jus gentium, such as Molina 
(v, d. 69), Lessius (n, c a), and more especially Vasquez (cc 27 and 51). 

Grotius (1, c. 1, §§10-17) definitely assumes a simple bipartite division of 
law. Law is either jus naturale, resting on the dutamen rectae ratioms, or jus 
whmtarxum, depending on legislative will , and the latter is either humanum or 
diinnum. As for jus gentium, it is a species of jus humanum volimtanum , it is the 
agreement of positive law as between all or a number of peoples ; the Roman 
conception of jus gentium naturale has hardly any value (§11), natural law 
and positive law are confused in the Roman jus gentium (11, c 8, §26). 

28. It is only m this sense that we find jus gentium occurring in Hobbes. 

29. The ecclesiastical legal philosophers are particularly insistent m 
holding (1) on the one hand, that the union of men in a vita socudis, the in- 
stitution of the original sovereignty of the community over individuals, and 
the devolution of authority on a secular government, are all derived from 
jus naturale and therefore from God, and cannot be changed even by the 
consensus totius orbis, and (2) on the other hand, that the various constitutional 
forms have their basis in jus humanum. Cf Soto, rv, qu 4, art 1 ; F. Victoria, 
Pel m, nos. 1-8 , Bellarmme, De lams, cc. 5-6 , Rossaeus, c 1 , §§ 1-3 , Molina, 
n, disp. 22, 23, 26-7; Suarez, ni, cc. 1-5; Claudius de Camin, 1, cc. 6 and 
9-10. The same view is expressed by Amisaeus, Polit. c. 2, De rep c 1, 
§§ 1-4, De autor pruic. c. 3. The basis of the State and its authority m pure 
Natural Law is assumed as self-evident by most of the champions of popular 
sovereignty: cf Buchanan, pp 11-13, [Beza’s] Dejure magistr p. 4, qu 6, 
p. 75, Danacus, 1, cc 3-4; Althusius, c. 1, §§38-9, Milton, the Defcnsio of 
1651, cc. 2-3 and 5. The absolutists are, however, no less definite m ihetr 
appeal to divine and Natural Law: cf Graszwihkel, c isqq.; Salmasius, 
cc. 2-3 and 5-6. Further details are given m the author’s work on Althusius, 
pp. 65-8, 72 n 41, g3 n. 48. 

80. See vol. m of the author’s Das deutsche Genossenschaftsrecht, pp. 61 1 sqq. 
[translated in The Political Theories of the Middle Age, pp. 75 sqq ] and his 
work on Althusius, pp. 27gsqq. and 365. 

81. In particular, this idea [of a sacrosanct sphere of natural rights] 
served to decide questions such as the obligatory force of constitutional laws. 
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the right of resistance (passive or active), and the rights of a people against 
a ruler who transgressed the bounds of his authority: cf. the author’s work 
on Althusius, pp. 305sqq. 365 n 95 

82. We find legal philosophers and political writers energetically de- Natural 
veloping and applying the old theories, ( 1) that Natural Law, as the dictamen Tmn as a 
rectos rationis, was unalterable by any human power and even by God Him- political 
self, (2) that all positive law was derived from it, and could only add to or standard 
take away from it when place and time might require, and (3) that an enact- 
ment contrary to Natural Law was entirely null and void, and, per contra, 
an enactment was the more perfect, the more nearly it approached the Law 
of Nature. Cf. e.g. Soto, 1, qu. 4; Vasquez, c. 27; Gregorius dc Valentia, n, 
d. 1, qu. 4, Bolognetus, c 7; Molina, v, d. 68; Winkler, n, cc 9-10, v, 
c. isq., [Beza’s] De jure magistr. sect. 4, qu. 2-3, Beneckendorf, op cit. 
pp. 8isqq.; Vultejus, Instil. 1, 2, pp. 37-44; Bodin, 1, c. 8, no 107 and n, c. 2; 

Althusius, Dtcasologui, 1, c. 13, no 9sqq. and c. 14, Poht Praef and c. 128 
Pc. xxxvm], §§128-9. 

Many writers (e g Hotoman, Instit i, c. 2, pr. ; Bachoven, Instit 1, 2, § 1 ; 
and Winkler, v, c. 1) divided jus cunle into mixtion and merum, according as 
Natural Law was or was not included in it; but others contested even the 
bare possibility of a purely positive law: cf Althusius, Dicaeologta, i, c. 14 
(a law completely agreeing with Natural Law would not be cunle, but a law 
with no element of Natural Law would not be jus at all) , Ludwell, Instit. 1, 

*.§1. 

88 Vultejus (Instit 1, 2, § 1 1, p. 41 no. 6) expresses this idea in a particu- 
larly definite way jus naturale est in setpso in recta ratione firmum et immutabile. . . 
tterum est immutabile tn totum, a quo mterdum paulatim receditur, ut ad ipsum re- 
deundi ma sit commadior, tie, si directs ad ipsum eatur, ad ipsum non pervematur. 

84. See the author’s work on Althusius, pp 63sqq and 338. 

85 Bodin, 1, c 1, no. 1, gives the definition, Respublica est farmliarvm re- Respubhca 
rttmque inter ipsas commumum summa potestate ac ratione moderata rmdtitudo. The and 
definition of Gregorius (1, I, § 6) is more detailed : Respublica est rerum et vitae Ci vitas 
quaedam commumtas umus societatis, quae efficit union quoddam corpus cunle ex 
plunbus dwersis ut memhris composition, sub una potestate suprema veluti sub urn 
capxte et taio spintu, ad bene et commodius vwendum m hac mortali vita, utque faeihs ad 
aetemam pervematur Cf also Althusius, Poht. c 9, Hoenomus, 1, §3; Kirchner, 

1, §3; Keckermann, Praecogn p. 7; Komg, Theatrum pol. 1, c 1 ; Winkler, v, 
c 4, Suarez, m, c 1 , Grotius, n, c. 9, §3, cf 1, c. 3, §§4-6, n, c. 15, §3, m, 
c. 20, §§2-4, Berckrmger, 1, c 4; Boxhom, 1, c. 2, § 1 

Often a distinction is drawn between Cimtas and Respublica, which are said 
to be related as materia and forma, or as subjection and Jims, or as body and soul. 

The Cuntas thus becomes merely the group or community which is the basis 
of the State, while the Respublica is the constitution of that group; and on 
this basis the Cuntas is defined as a body of persons, and the Respublica as 
an order of relations (an ordo jubendi ac parendi, or some such phrase) — the 
idea of societas being then connected with the former, and that of summa 
potestas with the latter. The distinction is particularly emphasised in Amis- 
aeus, Poht. cc. 6 and 7, De rep. 1 prooem. §§4sqq., 1, c. 5, s. 3, n, c. 1, s. 1; 
see also Besold, Pnnc. et Jims pol doctr. Dias. 1, c. 5, §§ 1-3 and c. 8; Knip- 
schildt, De Ctv. imp. 1, c. 1 ; Schenbomer, 1, c. 4 , W erdenhagen, n, cc. 1 and3; 

Berckringer, cc. 1 and 4. 

86. Althusius expressly makes the chief task of politics consist in the 
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n of the nature and authority of majestas-, cf. his prefaces (in the 
author’s work on Althusius, pp. 18-20). 

87 On the history of the conception of sovereignty see the author’s work 
on Althusius, Part n, c. v and pp. 351 sq., with the works there cited by 
Hancke, Weill, Dunning, Dock, Merriam, Rehrn and Jellinek; and also 
Preuss, Gemande, Stoat, Reich als Gebietskorperschaftm (Berlin, l88g),pp. io6sqq. 
[See also the exhaustive analysis of the conception in de la Bigne de Ville- 
neuve, Trostl gMral de VlZtat, vol. i.] 

88. References for all these points may be found in the author’s work on 
Althusius, pp. 151-8, 163-78 and 351 sqq. [Gierke also refers to the notes 
on pp. 213-15, 218-19 and 220-3 of the fourth volume of his Genossenschafts- 
recht, in a section not here translated.] 

89 . See the author’s work on Althusius, pp I43sqq. 

40 . The classification of forms of the State of course assumed a far greater 
importance when the Ruler was the ‘ Subject ’ or owner of Sovereignty than 
when he only exercised a sovereignty which always and everywhere belonged 
to the People; and indeed a strict interpretation of popular sovereignty re- 
duced the classification of forms of the State into a mere classification of 
forms of government. Althusius was the first to express this consequence 
definitely; and he deals with classification only at the end of his Poltttca 
(c. 39), in expounding a theory of the species stanrni magistrates see the author’s 
work on Althusius, p. 35; and see also Buchanan, p. 20, and Milton, The 
Tenure of Kings and Magistrates. 

41 . This explains why we find opponents of the conception of the forma 
nuxta not only among ( 1) the advocates of the sovereignty of the Ruler, but 
also among (2) the devotees of popular sovereignty and (3) those of ‘double 
sovereignty’. The opponents of the first kind are eg. Bodm,n,c. l,nos 174- 
8, c. 7, no. 234; Gregorius, v, c. 1, §3; Barclay, V, c. 12; Bomitius, Part. 
pp. 46sqq. and 102 sqq.; Reinkingk, 1, cl 2, c. 2, nos 231 sqq. and cl. 5, c 6; 
Graszwmkel, c. 6, Hobbes, De ctve, c 7, Lemathan, c. 19. The opponents of 
the second kind arc Althusius, c. 39; Hoenonius, H, §42. Opponents of the 
third land are Kirchner, m, §7, lift, e, Als ted, pp 6gsqq., Arumaeus, 1, 
no. 1 , Otto, Diss. an mixtus detur reipubhcae status, in Arumaeus, n, no. 22 ; 
Brautlacht, m, c 2, §10; Cubach, Bemdorff, Hilliger, Konings, Schieferer. 
[Gierke also refers to a note on p 219 of the fourth volume of the Genossen- 
schaftsrecht, in a section not here translated.] Conversely, the mixed form 
receives the adhesion not only (1) of some of the advocates of popular 
sovereignty (such as Hotoman, Franeogalha, c. 12, and Danaeus, 1, c. 6), 
and (2) of advocates of ‘double sovereignty’ (e.g Besold, De statu reip. 
rmxtae, c. 2, Frantzken, De statu rap. rmxtae, in Arumaeus, m, no. 27 and rv, 
no 41, §§6osqq.; Tulden, n, cc 16-17, Bercknnger, 1, c. 12, §§15-21; 
Werdenhagen, n, c. 25; Liebenthal, d. vm, qu. 1 ; Paurmeister ; T.imnaeus, 
Carpzov) [Gierke also refers to pp. 2i8sqq. of the fourth volume of the 
Genossenschafisrecht, in a section not here translated] ; but also (3) of many of 
the advocates of the sovereignty of the Ruler. Examples of this last class are 
Molina, n, disp. 23; Suarez, m, c. 4, no. 5 and c. 19, no. 6, rv, c. 17, no. 4, 
Albergati, 1, cc. 8sqq., pp. 25isqq.; Aroisaeus, Polit. c. 8, De jure maj. □, 
cc. 1 and 6, De rep. n, c. 6, s 1 and s. 5 §§1-134, n > c. § J > Deauct. c. i, 
§§4sqq., Busius, n, c. 6, Kmpschildt, 1, c. 8, nos. 61-3; Keckermann, □, 
cc. 4-6; Heider, pp. g82sqq ; Schonbomer, 1, c. 16; Felwinger, Diss. 
pp. 147-84 [a reference is also added to other writers cited m a note on 
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p. 222 of the fourth volume of the Genossenschaftsrechi]. A similar view occurs 
in Gro tius, 1, c. 3, §§17-20, c. 4, §13. 

It should be added, however, that the conception of the mixed constitu- 
tion has obviously a different significance, according as the right of the Ruler 
which is held to be divisible among a number of different ‘Subjects’ is re- 
garded as (a) the one and only form of Sovereignty, or ( 4 ) merely a majestas 
personalis, or (c) a simple ‘magistracy’. 

42 . Cf. Bodin, n, c. 1 , F. Victoria, Rel. tn, no. 10 (there is the same po- The ab- 
testas and the same libertas in every form of State, whether units or pluses be solutist new 
the ‘Subject’ of sovereignty); Graszwinkel, c li (whether the ruling of democracy, 
authority be persona uman or carport 1 mum,* the same theory is applicable in as equally 
regard to impenum and obedientia, and their ongo a Deo ) ; Amisaeus, Poht c 11, absolute with 
Dejure may i, c. 2, De rep. n, c. 7, s. 2; Claudius de Carnin, 1, c. 10; Hobbes, monarchy 
De cine, c. 7, §§7 and 9, c. 10, Leviathan, cc. 18-19. 

Those who maintained, in regard to monarchy, the principle that the king 
was superior not only to all the members of the community as individuals, 
but also to the community itself as a whole, were logically compelled to admit 
the corresponding principle in regard to democracy — that the governing 
community of the People was superior not only to individuals, but also to 
the whole body of the governed In doing so, they allowed the conception 
of the sovereign Whole to transform itself into that of the majority [i.e. they 
regarded the majority, rather than the whole community of the people, as 
superior to the body of the governed] ; but failure to analyse their conceptions 
adequately enabled them to avoid the paradoxical conclusion, which this 
involved, that the majority had a greater authority than all the members 
taken together. Thus we find Bodin saying of the populans status (n, c. 7), 

Cioes untoersi, out maxima pars ciuatm, caetens omnibus non tantum smgulatim, sed 
etiam simul coacervatis et collectis, imperandi jus habent. Other thinkers, m dealing 
with democracy, tacitly dropped the distinction between the sovereign 
community and the whole body of the governed [or, as Rousseau expressed 
it, between the people as souveram and the people as itat], and simply spoke 
of the authority of the populus umversus over armies ut singuli. Bomitius {Part. 
p. 51) expressly remarks that in a democracy the sovereign cives, collective 
until, only govern smguh, for cunctis non possimt [1 mperare]. Hobbes was the 
first thinker who was able, without self-contradiction, to reject the view 
that m a democracy there was a personality of the people [as a governed body] 
which was distinct from the collective person of the people as Ruler, and he 
was able to do so because, in every form of State, he regarded the people as 
being, in relation to tht Ruler, a mere sum of ‘dissolute’ individuals (cf. 

De cure, c. 6, §§ 13 and 17, c 7, §§5-7, c. 12, §8, Leviathan, c. 18). 

48 . Thus Besold {De maj s 1, c. 1, §5) ascribes to the popular assembly in The 
a democracy, acting by majority-vote, only a majestas personalis, while he problem of 
assigns to the community of the citizens a majestas r calls, and he consequently the People 
draws the conclusion that unanimity is required for constitutional changes as Ruler and 
and for any regulations which relate to the State itself. Diodorus of Tulden the People 
(i,cc. 11 and 12) takes the same line. The advocates ofa'double sovereignty’, as ruled 
who distinguished between majestas reahs and personalis even in treating of 
democracy, were theoretically bound to assume two different forms of the 

* Persona warn - one in the icnse of possessing a single legal personality (though /' 

several physical persons may unite to constitute that single personality), carport 
umon - one in the sense of being a single physical person. g. 
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sovereign community of the People. S imilar ly, too, in the pure theory of 
popular sovereignty, the sovereign People [which is ultimately supreme in 
all forms of State] cannot be logically identified with the People which is 
instituted as the Ruling authority in a democracy. Even the advocates of 
the sovereignty of the Ruler, if they pushed the doctrine of a contract of 
submission [i.e. of a contract of government] to its logical conclusion, were 
bound to distinguish, as the two separate parties mvolved m this contract 
when a democracy was in question, (1) the originally sovereign People, and 
(a) the sovereign popular assembly deciding by majonty-vote [to which the 
originally sovereign People had submitted itself by contract] : cf. Victoria, 
m,nos. 1,6-8, Soto, tv, qu. i,a 1 , Molina, n,d. 33, §13, Fndenreich, c. :8. 

It was impossible, however, to take these distinctions seriously without 
being involved in contradictions. Thinkers began by arguing, where other 
forms of State than democracy were concerned, that both the original rights 
of the People and those of its rights which still remained m action after the 
institution of the Ruler belonged to the same assembly — the assembly of all 
the members of the State — deciding as a umversitas by majonty-vote. Then, 
as soon as democracy was in question, they made a sudden volte-fact, and 
required unanimity [I.e. they claimed that the sovereign People, when 
exercising its original rights, must be unanimous, though they allowed that 
the popular assembly, when exercising the rights which it acquired by being 
instituted as Ruler, might decide by majonty-vote ] This was an entirely 
arbitrary procedure; and yet without it the distinction of the two forms of 
the popular community remained without any practical significance. Many 
thinkers, accordingly, dropped any idea of a contract of submission [between 
the sovereign People and the popular assembly] in dealing with democracy, 
and substituted for it a special resolution of the sovereign People to retain its 
sovereignty this is the line taken by Suarez, in, c 4, nos. 1 , 5-6, 1 1 Others, 
again, substituted [in lieu of a contract between the sovereign People and 
the popular assembly] a contract between the People and the governing 
body of the Republic, thereby abolishing any clear logical distinction 
between a Monarchy and a Republic This is the line taken by Althusius 
(c 39) while describing the People as itself the smarms magutratus in a 
democracy, he nevertheless assumes a contractual relation between the 
People and its officials and ephors, cf Rossaeus, c. 1, §3, and Milton, 
Defensio of 1651, c 6. The majority of thinkers were altogether silent on 
this difficult question. Hobbes, however (loc. cit.), saw clearly this weak 
spot in the armour of the doctrine of popular rights, and he used the in- 
herent self-contradiction of the view that m a democracy the People must 
be superior to the People in order to refute entirely the idea that a popular 
community, as distinct from its Ruler, could have any sovereignty at all, 
whether m the way of original rights or of rights that still r em ai n ed in 
action after the Ruler’s institution. 

44 . See the author’s work on Althusius, pp. i43sqq. and 356. 

45 . Op. cit. pp. 85, 91 and 341. 

Monarchy 46 . In this connection the three basic forms of government distinguished 

and by Aristotle [the One, the Few and the Many] continued to be generally 

Republic recognised; but there was an increasing tendency to unite with Aristotle’s 

as the two threefold division a logical distinction of governments into the two forms of 

types Monarchy and the Republic — aristocracy and democracy being then taken 

together as forms of State with a collective government [ue. government by 
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more than One], Cf. Althusius, c. 39, Victoria, Bel. m, no. 10 (toms Del 
plvrts) ; Bomitius, Part. p. 45 ( majestas west ms semper r^t A oyut, mlerdum etiam 
persona, mterdum msdtis *) , Keckermann, Poht n, c. 1 , Amisaeus, Dejure maj. 

I, c. 3 , Poltt c. 1 1 (the sovereign is unum either natura, or conspiratione et ana- 
logic)', Grotxus, 1, c. 3, §7 (persona taut phtresve), Busius, 1, c 3, §4 (amir oel 
phots) ; Bercknnger, 1, c. 4, § to ( umtm manero oel analogia ) , Graszwinkd, c. 1 1 
( persona mom or corpore mum), Hobbes, De ctve, c. 5, § 7 and c. 7, Leviathan, 
c. 17 (unur homo oel coetus). Althusius, Bomitius, Keckermann, Besold (De 
Anst. c. 1), Tulden (n, c ia) and other writers use the technical expressions 
‘Monarchy’ and ‘Polyarchy’. 

47 . The believers in a mixed constitution regarded a division of the right Mixed and 
of government as possible; and conversely the indivisibility of governing limited 
authority served their opponents as the chief ground for rejecting such a form constitutions 
of State. Both allowed that other ‘Subjects’ (and, more particularly, as- 
semblies of the Estates in a monarchy) might participate to some degree in 

the exercise of the right of government. But believers in the mixed constitu- 
tion — assuming that States in which the right of government was constitu- 
tionally limited could co-exist with absolute States — asserted the possibility 
of an independent right to participate m the exercise of State-authority, while 
their opponents — refusing to allow any binding force to a constitutional 
limitation of the Ruler — treated any modification of governing authority 
by the co-operation of other factors as only a variation within the mode of 
government (ratio gubemandi or forma gubemandi) 

Most of the advocates of the mixed form (cf supra, n 41 ) recognised m 
addition the merely ‘limited’ form of government (e.g Molina, n, d. 33, 

Suarez, m, c. 4, no. 5, c. 9, no. 4, iv, c. 17, no 4, Keckermann, 1, c 33, n, 
cc. 4-6, Heider, pp 982 sqq., Busius, 11, cc 6-7, Grotius, I, c 3, §§ 16-18), 
but there were some of them who thought that while division of sovereignty 
was conceivable, limitation was not (Amisaeus, Dejure maj 1, c 6, De rep 

II, c 3 , s. 5). Even the opponents of the mixed constitution (supra, n 41) 

— not only those who advocate popular sovereignty and ‘ double sovereignty 
but also many of those who advocate the sovereignty of the Ruler — are 
willing to accept the idea of limited government, and to defend, in so many 
words, the inviolability of constitutional limitations on the right of the Ruler 
(Bomitius, Part. 43, De maj c. 13 , Fndenreich, cc. 18 and 29). On the other 
hand the thorough-going absolutists reject the limited form no less than the 
mixed (Bodin, r, c 8, nos 85-99, Gregorius, 1, c 1, §9, xxtv, c. 7; Barclay, 

Graszwinkel, cc. 3, 4, 6, 1 1 , Hobbes, Salmasius, c. 7) 

48 . Cf. the author’s Althusius, pp. 8osqq and 341 The fact that Amisaeus 
(op. at p 81 n 19) and Grotius (op cit n. 20) recognise other grounds 
[in addition to delegation by the people] for the acquisition of the rights of 
government, or again that Graszwmkcl (c. a) rejects the contract of govern- 
ment altogether, hardly weighs in the balance against the general trend of 
Contractarian theory. 

49 . Op. dt. p. 85, n. 30. 

50 . Op. dt. p. 85 n. 32. 

51 . The identity of the people as it now stands with the people as it The People 
originally existed was used to exp lain why a contract of government assigned identical 
to a primitive past was obligatory upon the present generation. In defence through the 

* “The ‘Subject’ of Sovereignty is always theoretically one, sometimes it may &Mtatums 
also actually be one person, but sometimes it may be composed of many." °J *** "J e 
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of this identity we find an appeal expressly made to the principles of the 
[Roman-law] theory of Corporations in regard to the continuous existence 
of the umversttas through all the changes of its members, cf. especially 
Junius Brutus [the author of the Vi neheute contra Tyramos\, qu. tn, pp. 1 7 1 sqq. ; 
butef also Althusius, c. 19, §§74 sqq., c. 9, §16, c. 38,§§65sqq , and Victoria, 
Rel. m, no. 11. Grotius uses the same idea (n, c. 5, §31), extending it to 
cover cases of the forfeiture of 1 mpenim by delict or in war — qiaa successio 
partium non impedit quomums taws sit populus; cf. also m, c. 9, §9. 

52. According to the Vvuhciae contra Tyratmos the people, as a umversttas 
which umus personae mcem suslmet, (1) acting m conjunction with the King, 
concludes a covenant with God (qu. n, p. 75), and (a) acting by itself, con- 
cludes a covenant with the King (qu m, pp. 131 sqq. and 348 sqq.). Now 
since umversttas mmquam montur, and no prescription runs against it (qu. m, 
pp. 170-1), the people continues to possess inviolable rights and duties in 
virtue of both these covenants. (1) It is responsible to God, as emeus de- 
bendt [or joint debtor] with the King, for the well-being of the Church, and 
it makes itself liable to divine punishment by tolerating godless magistrates, 
while according to the rule quod umversttas debet, stnguli non debent, the primates 
of the people ex foedere cum Deo non tenentur (qu. u, pp. 76, 84sqq. and 1 15). 
(3) Again, in regard to the King, the people, as a umversttas, has a higher 
authority, and in the event of his becoming a tyrant it has the right and duty 
of resistance and deposiUon (qu. tn, pp. i43sqq. and 292 sqq ), while 
smguhprwati are m no way called upon to take such action (ibid. pp. 3 igsqq.) . 

Althusius brings the popular community, as a consoctatio ptibltca universalis, 
entirely under the category of the umversttas ( Polxt c. 9sq.). He ascribes to 
this corpus consociation— the lotion corpus consociatwms, or umversttas popuh — in- 
alienable sovereignty, the ownership of State-property, and the rights 
belonging to an employer m regard to all officers vested with public powers 
of administration, while, citing in justification the [Roman-law] theory of 
corporaUons, he excludes individuals from the enjoyment of all these rights 
(Praef pp. 9, 17, 18, 19, 38) See also Buchanan, pp. i6sqq and 78; 
Hotoman, Francogalha, cc. 6-9 and 19; Rossaeus, c. 1, §§2-3, Manana, 1, 
c 8, Manus Salamomus, De prate I, pp. 19-30 

58. See, for example, Paurmoster, 1, c. 17, Bortius, c. 6, §s; Besold, De 
maj. sect 1, c. t, §4 (corpus) and §7 (penes unwersitatem popuh) ; Limnaeus, Cap. 
imp. p. 353 

54 Grotius employs the conception of the umversttas and the principles 
of the [Roman-law] theory of corporations (1) m dealing with the contractual 
devolution or transference of supreme authonty by the people (1, c. 3, § 13; 
11, c. 5, §31, c. 14, §§3 and 10; m, c. 8) , (3) m his account of delicts of the 
people and its responsibility for the delicts of its members (n, c. 21) , (3) in 
1 egard to the question of the obligation of the people by the acts of the king 
(11, c. 14, § 10), (4) m justifying reprisals under international law (m, c. 2) 
and the taking of prizes (m, c. 6, §8), and also in other respects 

55. See Victoria, m, no. 8, Vasquez, c. 47; Soto, iv, qu. 4, a. 1-2 (the 
people as corpus), Molina, 12, dxsp. 33, Suarez, m, cc. 3-3 (the people as 
commumtas, corpus mysticum, corpus politician, originally possesses and transfers 
the supreme authonty). See also Pruc.kmaim, pp go sqq. (contract with the 
umversttas or commumtas), p. 1 1 1, nos. 25 sqq ;Boxhom, 1, c a,§i (corpus mtd- 
torian) ; Busius, 1, c 3, § 3 (umversttas cujusctoique totrns legitimae cuntatis uno 
impeno conientae). 
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56 . See Bod in, 1, c. 8, nos. 85-99 > Gregorius, 1, 1 , §§ 6-7 (union corpus emit 
according to 1 . 30,D. 4.1, 3 and 1 i,§i,D 3, 4) ; Kiupschildt,v, c. 1, nos. 3-4 

57 . The people united in a State is described as a societas emits, naturally The People 
developed by the extension and perfection of the Family, in the following described as 
writers: Gregorius, 1, c 1, §6 and c 2, §§1-6 ( societas , quae natwra coaliat ), a societas 
xix, c. un ; Amisaeus, De rep. t, c 5, s. 4 and s 5, Polit. c 6 (the ewitas is a 

societas, the cuns is a socius) , Besold, Dus. 1, c. 3 (societas ctmlis, which in utero 
naturae amcepta, in ejus gremto nutnta est) , Kirchner, Dtsp 1, § 3 (societas popult, 
legitimo cwilis potcstatis 1 mptno coahta) ; Keckermann, pp. 12 sqq , Fndenreich, 
c. 3 (growth from consociattones domesticae, like a many-branched tree from its 
roots) andc 10; Schonbomer, 1, c 4, Cruger, Dtsp. 1, Heider, pp. 35 sqq , 
Werdenhagen, n, cc. 1-3 (the poptdus is a societas emits); Tulden, 1, c. 5 
(societas emits, which arose ex naturae ms true tu), and c. 6 (the fins retpublicae is 
soctetatis cimhs tutela atque cultura) , Corning (societas ctmlts, with tmpenum) , 

Kmpschildt, 1, cc. I and 6 , and many other wnteis. 

A societas emits founded by a union of men originally living in isolation is 
the basis adopted by Buchanan, pp. 1 1 sqq , Manana, i, c 1 , Rossaeus, c 1, 

§ 1 , Boucher, cc iosqq., Hoenomus.i, §§ 4 sqq., Winkler, 1, c. to,n, cc 9-10, 

V, c. 3 (multitudo sese consoctat, and thus produces societas emits ) , cf. the de- 
scription of the State as societas ctvths et ooluntana in Velstemus, dec 2-5, and 
in Matthias, Coll, dtsp, 4-5 and Syst pp. 20sqq The treatment of the com- 
munity of the people as a contractually created ‘society’ is earned into 
greater detail by Salamomus, 1, pp 35sqq. and 38-42, and by Paurmeister, 

I, c 17, nos. 3 sqq. (the societas formed by mutua convcntio), c. 3, no. 10 (societas 
et libera convcntio), c 30, nos. 1-3 (the ending of such societas by contrana 
voluntas). 

Althusius, who is the first to develop a formal theory of the social contract 
as constituting the State, interprets the State throughout (like all other 
corporate bodies) as a consociatw or societas (Poht cc. 1-9 , Dicaeolog 1, cc. 8, 

32, 78 and 81) Grorius constantly applies the conception of consociatw or 
societas to the political community (Prolog. cc. 15-16, 1, c 1, §14, n, c. 5, 

§§17, 23, 24, n, c 6, §§34 sqq., m, c. 3, §6, c 30 , §§7-8). 

58 Cf. the author’s Althusius, p. 94 n 51, p 96 n. 59, p 98 n. 63, p. 100 
n 68 Schonbomer, 1, c 4, definitely says, Essentia retpublicae est m persons vel 
imperantibus vel obtemper antibus, stbi vmcem mutuis offiats obstnctis. 

59 . Cf the author’s Althusius, pp. g6sqq 

60 . Thus, according to Molina (n, d 22, §§8-9), societas politica arises The theory 
from the union of originally independent individuals, but because the natural of the Rights 
reason given by God impels them thereto, there results eo ipso, quod homines of the People 
ad integrandum untrn corpus Retpublicae comiemmt, jure naturali, et sic a Deo m the 
immediate, potestas corporis totius Retpublicae m suigulas partes, ad eas gubemandum, theologians 
ad leges tilts ferendum jusque tilts dicendum, ct ad eas puntendum The homines con- 

vementes, because they are partes, are a conditio sine qua non of the authority 
thus resulting, but they are not its creators otherwise it would be impossible 
to explain why the community has a right of life and death, while no in- 
dividual has such a right over lumself Moreover, longe dtversa Jit potestas, quae 
ex natwra re 1 consurgit in Republica, a cnllectume particulanum potestatum smgulorum , 
and a Respublica does not hold its power auctontate smgulorum, sed immediate 

* The theory of the theologians may be illustrated from the analogy of marriage 
The agreement of husband and wife is necessary to the existence of marriage But 


BTsn 
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Suarez (m, cc. 1-3) argues still more emphatically that, inasmuch as man 
is bom free and subject to no human power, the perfecta commumtas only arises 
in consequence of the mterventus himumae voluntatis, and indeed per voluntatem 
omnium qta ui 1 lla corwenenuit, but at the same time, man being by nature 
subjicibtlis, this agreement of union corresponds m his case to the demands of 
natural reason. Moreover, although the community itself coalescit medio 
consensu et voluntate smgulorum, the authority which it possesses is not acquired 
directly from the stngult, who did not previously possess any such power, and 
least of all any right of hfe and death, nor is such authority acquired directly 
from God; it is derived ex m ratwms naturalis, as a proprutas consequent naturae 
which God has willed, and therefore it follows that individuals, though they 
are creators of the corpus pohticum, are not the source of the authority of that 
body over itself and its members. 

See also Didacus Covarruvias, Pract. qu. 1, cc. 1 and 4 ( societas ctmlis is 
formed lege natwali, and by the same law it possesses all authority, which it 
proceeds to devolve upon a ruler) Soto, 1, qu. 1, a 3 and iv, qu 4, a. 1—2 
(God, per legem naturaLem, gave individuals a right of self-preservation, and 
with it — because self-preservation is impossible in isolation — an instinct for 
society, and thus He gave the congregata Rcspublica authority over itself and 
its members) , Victoria, m, nos. 4-8, Bellarmme, De /aim, cc 5-6, Claudius 
de Carmn, 1, c. 9. 

Suarez on 01. Suarez (m, c. 3, nos 6-7) compares the sovereignty of the corpus 

the origin of politicum et mystuum with the liberty of the individual person In both cases 
sovereignty there is an authority over the self and its own members— an authority which 
is necessarily given with and by the fact of existence Now as the child re- 
ceives its existence from its father, but its liberty from God, in virtue of 
Natural Law, tta haec potestas datur commumtati hormnum ab auctore naturae, non 
tame n sine mterventu voluntatum et consenswan hormnum, ex quibus tails commumtas 
pafecta congregata est. As the lather can beget or not beget the child, but if 
he begets it can only beget it as a free being, so it only needs a human will 
directed to that end to bring the community into existence, but 11/ ilia com- 
munitas haheat potestatem praedictam, non est necessana spcciahs voluntas hormnum, 
sed ex natma rei conseqmtur et ex procidentia auctoris naturae Just because they 
are not inherent in the nature of either, the sovereignty of the community 
and the liberty of the individual are both alike alienable and transferable. 
See the author’s Althusius, p. 67. 

The 62. Such a view is already implied in the argument, that sovereignty 

theologians must originally belong to the community because there is no discoverable 

really make reason why it should belong to one person rather than another, cf Victoria, 

the com- op. cit no 7, Bellarmme, op cit , Molina, d. 22, Suarez, m, c 2, nos 1-4 

inunity an But it appears more explicitly m the further conception, that the community 

aggregate of is driven by the nature of things to transfer its original authority to a ruler 

individuals because it cannot, as a multitude, exercise that authority itself cf Victoria, 

op. cit. no 8, Bellarmme, op cit. (where it is definitely said that supreme 
authority immediate tanquam in subjecto in iota multitudme est, but is transferred 
by this multitudo). Soto argues in the same sense, tv, qu 1, a 1. 

A similar line is adopted by Molina (n, c 23). While describing the sove- 
it does not expla in , or create, the msUtuUon of marriage. The institution is an in- 
herent part of the divine scheme, and the agreement of the parties is simply an 
agreement to fit themselves into that scheme, which exists per se apart from their 
agreement. 
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reign ty of the people as the authority of a body over its members, he none the 
less takes the totum corpus to be the [mere] stun of all , and he depicts the trans- 
ference of authority to a Ruler as a command of Natural Law, inasmuch as 
otherwise [i.e if the transference were not made] all would be constantly 
obliged to act in unison and by unanimi ty. 

Even Suarez, in spite of the emphasis which he attaches to the corporate 
nature of the unity of the people, cannot transcend the conception of that 
unity as a mere collection of all its members. He describes the hormnum collectio 
(m, c. 2, no 3), or the tola commumtas (ibid. no. 4), as the original ‘Subject’ 
of supreme authority, and he contents himself with adding that multitudo 
hommum dupliciter consideran potest (1) mo modo , ut est aggregation quoddam sine 
ullo ordtne vel unions physica vel rrurrah , (2) alto modo, quatenus spectali voluntate 
seu commum consensu in u man corpus poltttcum congregantw t mo soctetatis vinculo et 
ut muluo sejuvent in orduxe ad mum fincm politician, quo modo efficiunt umtrn corpus 
mysticum, quod morahter dun potest per se imum He argues that it is only m this 
second mode or sense that the community is the ‘Subject’ of a communis 
potestas, cut stngldi de commumtatc parere tenentur, m the first sense or mode it only 
possesses such authority, at the most, raduahter (m, c. 2, no. 4, cf n, c 3, 
nos. 1 and 6 — rudis colUctio sive aggregation as distinct from corpus mysticum).* 

68. In Buchanan (pp usqq.), Manana (1, c 1), Rossaeus (c I, §1), The 
Boucher (cc tosqq ) and Paurmeister (1, c 17, nos 3sqq ), the authority authority of 
of the State is regarded as proceeding merely from the social union of free the State as 
and equal individuals who originally lived m isolation. Althusius (Poht. a sum of 
cc. 1 sqq.) ascribes the rights of all associations to a commumcatio mutua m individual 
things, services and rights which are useful and necessary for social life rights 
Grotius (n, c. 5, §§ i7sqq and c. 20, m, c. 2, §6) derives the rights of the 
State, including the power of punishment, entirely from the original rights 
of individuals. Milton ( The Tenure, pp 8-10) considers the authority of the 
State as the product of a contract of society formed among men who are 
naturally bom free, ‘ this authority and power of self-defence and preserva- 
tion being originally and naturally m every one of them, and umtedly in 
them all'. See the author’s work on Althusius, pp I05sqq , 344sqq. 

04 A typical example of this conception is the way m which Salamomus Salamonius 
(pp. 33-42) attempts to prove that populus ipse sms legibus ligatur, although on the State 
nobody can be 1 mperans and obediens at the same time, and nobody can b c as a sum of 
seipso potentior. In reality, he argues, each law is a contract, and the people contractual 
is a contractually united body of persons. The very beginning of the cimtas, obligations 
as a cimhs societas, already implies binding contracts, and therefore laws. It 
is all a question, not of the obligation of the people to itself, but of mutual 
obligation between the individual members of the people — societas non sibi 
obligator, sed tpst inter se socn ; and the Ruler, who occupies the position of 
praepositus or mstitor in the societas , is ro less bound than the other members. 

Cf. Milton’s phrase (op. cit. p. 8), ‘a common league to bmd each other 


from mutual injury’. 


* Here again (cf the translator’s note appended to note 60), the theory of the 
theologians seems really to be higher than Gierke allows The consenting parties 
who are necessary to the existence of a political society (just as they arc necessary to 
the institution of marriage) may be, as such, only an aggregate. But the institution 
which emerges from their act of agreement as a number of individuals is a part of 
the divine scheme, and is a true ‘mystical body’ in that scheme. The distinction is 
fundamental, and if we accept it the State is really a corpus. 
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05. Althusius identifies the body politic (corpus symbioticum) with the con- 
tractual community of the members of the people ( commotio symbiotica uni- 
versalis) : he bases all the rights of governing authority on the obligation, 
incurred in and by the contract of society, to participate in a commmicatio 
of material and spiritual benefits and means of action; and he ascribes to 
the government only the position of ‘administrator’ of such matters as are 
the objects of this commumcatio. Cf. PolU. cc. gsqq. ; Dicaeologia, 1, c. 81 ; and 
the author’s work on Althusius, pp. 2isqq. 

06. Cf. Grotius (n, c 5, §23) : consonatio, qua multi patresfamtlias in urncm 
populum ac emtatem coeunt, maximum dot jus carport in paries, quia hate perfectissima 
est societas, neque ulla est actio hotmnts externa, quae non ad hone societatem aut per 
se spectet aut ex circumstantus spectare posstt In §24 he argues that the in- 
dividual is entitled by Natural Law to terminate his membership [of the 
State] ; but just as in the societas pnvaia of Roman law a member cannot quit 
if his leaving affects the society, so here he can only quit on condition of 
paying in ready money his share of any debt with which the State may be 
burdened, or of providing an idoneus in lieu of himself if the State be engaged 
m war - moreover departure is often forbidden by positive law, and a pactum 
sic mitum is valid. In m, c 20, §§7-8, he argues that it follows from the act of 
consent, implied m entry into civil society, that res singulorum maybe sacrificed 
for the sake oipubhea utilitas m the event of the conclusion of a peace-treaty, 
but it equally follows, he adds, that individuals have a claim to compensation 
for war-losses from the means at the disposal of the community. The reason 
is that, though the infliction of injury and loss on an external enemy is lawful 
in war, ernes inter se sunt socit, et aequum est ut commuma habeant damna quae 
societatis causa contingunt. But positive law may ordain, none the less, ut rei 
hello asmssac nulla adversus ewitatem actio sit, ut sua quuque arctius defendat 

07. For Althusius the sovereign People is identical with the consociata 
multitude, with homines conjimcti, consociati et cohaerentes, with the umversa 
membra conjunctim, with the populus unwer sus, with the consociatio universalis-, 
with the totum corpus (Polit. Praef., cc 9 and 1 7 , Dicaeologia, 1, cc. 7-8 ) Simi- 
larly the author of the Vindicuu contra Tyrarmos identifies the sovereign with 
the populus conjunctim rum dimsim, the umverst, or the umversa rmdtitudo (qu. 11, 
PP- 75> 8gsqq., 91 sqq., 1 14; qu. m, pp. 149, 171 sqq., 2g7sqq.). To Buchan- 
an, the sovereign is the umversus populus (pp. 16, 30, 48, 78-80, 87) • to Hoto- 
man, it is the umversus populus or umverst ( Francogallia , cc. 6-9 and 19), to 
Danaeus, the subditt or populus umversus (1, c. 4, pp. 36-44, in, c. 6, pp 217 
sqq ) , to Boucher, the rmdtitudo jure coacta, which must not be confused with 
the uiamdita et confusa turba (1, c. 9) ; to Manana, the umverst (1, c. 8) , to Sala- 
moiuus, the rmdtitudo honunum or umverst (1, pp. 20, 36) , to Rossaeus, the 
umverst (c 2, § 1 1) ; to Hoenomus, the umverst, or populus umversus, or populus 
tnbutim cunatim centunatim vel mrttim collectus (n, §§46, 51 ; nc, §5) ; to Milton, 
‘all as united together’ ( The Tenure, p. 9). 

In the same way majestas realis is ascribed by Kirchner to the societas populi 
coalita (n, §1); by Paurmeister, to the populus mwersus (1, c. 17), by Berr.k- 
nnger, to the populus umversus. ..collective — but also, at the same tune, to the 
singuli as members of this collective body (1, c 4, §§6-8) , by Alsledius, to the 
subditi umverst (p. 18), by Werdenhagen, to the people as collectivum quid, 
possessed of quantitative and qualitative attnbutes (n, c. 6). Similarly, 
again, we find the ‘Subject’ of original sovereignty, and of the popular 
rights which persist after the alienation of that sovereignty, desenbed in 
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Soto as the multitudo colUcttm sumpta or the pofmtus congregates (1, qu. 1, a. 3, 
qu. 7, a. 2 ; rv, qu. 4, a. 1-9) ; in Victoria, as the multitude or omnes stmul (in, 
nos. 8, 15); in Bellarmine, as the tota multitudo (cf. n. 62 supra) ; in Molina, 
as the sum of all (n, d. 22-3, 25, ni, d. 6), in Suarez, as the hormmtm colltctio 
or multitudo (cf. n. 62 supra). Grotius too regards the umversitas as consisting 
only of stnguli quique congregati vel m summam reputati (n, c 2 1 , § 7) ; and Kecker- 
mann describes the people as colUctivum quid ordination ( Praecogn p. 7). 

68. The advocates of the theory of popular sovereignty, like those of the Omnes ut 
theory of ‘double sovereignty’, expressly emphasise the fact that the Ruler stnguli and 
is superior to his subjects ut singulis, but inferior to them ut umversts. Cf. the ut miversi 
Vtnd. contra Tyr. qu. n, pp gtsqq., qu. m, pp. 391 sqq. ; Buchanan, 

pp. 79-80 (the king is to stnguli, as the people is to the king) , Salamonius, 1, 
p 20 (the long is major singulis, sed minor umversts, as being the serous umversi- 
tatis, but not the smgulorum monster ) and p. 28; Rossaeus, c. 2, §11; 

Danaeus, in, c. 6, pp. 2i7sqq ; Althusius, c. 9, § 18 (non singulis, sed conjunctun 
umversts membns et toto corpon consociati regnt compete) ; Hoenonius, n, §46 (um- 
versi, not stnguli, are the Superior) , Alstedius, p. 1 8 (superior singulis, inferior 
subditis umversts) and pp 56 sqq.; Milton, Defensto of 1651, p. 70 (Rex est Rex 
smgulorum, and also umversorum, but only si voluennt) 

Conversely, the advocates of the sovereignty of the Ruler argue that the 
Ruler is superior not only to stnguli but also to umversi cf. Soto, iv, qu. 4, 
a. 1; Molina, 11, d. 23, §8; Bomitius, Part p. 41, De maj c 4. Cf. also 
Bomitius, De maj. c 6 (the end of the State is solus seu beatitudo reipublicae sive 
populi umversi pnmum, deinde smgulorum) , Suarez, m, c. 2, no. 4 (supra, n, 62) ; 

Grotius, 1, c 3, §§7-9, 12, m, c 8, §4. 

69. Cf Salamonius, 1, p. 36 (although the populus una interdum censetur The umty of 
persona, it is only ut fete una, and vere populus non altud est quam quaedam hommum the People 
multitudo) ; Suarez, 1, c 6, no. 17 (una persona feta), m, c. 2, no. 4 (unum corpus a ‘ Fiction' 
mystuum, quod morahter die 1 potest per se unum) , Vind. c. Tyr. qu n, p 75 (um- 
versitas umus personae vicem sustmet, as the Lex mortuo* teaches) ; Limnaeus, 

Capital, nos. 48 sqq (majestas realis is the power quae Reipublicae adhaeret, hoc 
est universitati, quae non msi fete personae nomen mducere potest, ex persoms tamen 
constat), Grotius, n, c. 21, §8, Werdenhagen, n, c 6, §§22-4 (persona is used 
in political theory only for the smgulus, but in jure it is also used for populus, for 
an office, for a umversitas, and in all cases in which pluses personas units 
sustmet) 

70. When a decision of the whole people is required, thinkers often speak The 
vaguely of a consensus populi or a voluntas umversorum, without going mto the common 
question whether or no they mean a regular act of an assembly which must mil an 
follow the forms that are necessary for the decisions of a corporation* cf. agreement of 
Buchanan, pp. i6sqq , 30sqq., 78, Rossaeus, c. 2, §4 (the consensus populi as many wills 
the will of the Respublica) , Salamonius, 1, pp. 8sqq., 11, 31 sqq.; Manana, 

1, c. 9, Vasquez, c 47, Molina, n, d. 25 , Suarez, m, c. 4, nos. 1-2, c. 4, no. 5, 
c. 9, no. 4, Boxhorn, 1, c. 3, §§15 sqq. (since rule is contrary to nature, it 
depends on the constant consensus of t mperans and subditi) ; Grotius, 1, c. 3, 

§§8 (populi umversim sumpti arbitno), 13 (populi volmtate delate), u, c. 6, §§3, 7, 

1 3, m, c. 20, §5 (populi totius consensu) ; Salmasius, c. 6 (sovereignty belongs to 
the King either 01 or vohmtate populi). 

* The reference actually given in the Vind. c. Tyr. is to Lex martin 22 D, de fidei 
c omnum 
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But we often find the decision of the people definitely treated as equivalent 
to the tacit and cumulative acts of consent of so many individuals. This idea 
is applied to the conclusion of the original contract of government, or to 
some later act of approval of a limited government which is a substitute for 
that contract: cf. Void e. Tyr qu. m, pp. 2&4.sqq., 287 sqq ; [Beza’s] Dejurs 
mag. qu. 5, pp. 18-20 (where the condition is made that the consensus must 
not be forced); Danaeus, 1, c 4, p. 41 ; Hoenonius, ix, §§56-7; Suarez, m, 
c. 4, no. 4 (the consensus is ‘tacit’ when rule has been usurped, but it is 
debitus when subjection has been imposed by a just war), c. to, no. 7 ( con- 
sensus tacitus) ; Amisaeus, De auct. c. 4, §§ 1 1-14, De rep. n, c 2, s. 5, c. 3, ss 7-8 
(consensus tacitus, and until it is given there are no subditi) , Knipschildt, vi, 
c. 4, nos 12-13 (no right [of government] exists until subditi paulatim con- 
sensuerunt) , Fndenreich, c to (all Ruling authority rests upon dectui, since it 
is the consensus tmtversonim which has either devolved it upon the ruler origin- 
ally, or legi tim ised it afterwards) ; Bomidus, De maj. c. 3, Part, pp 47 sqq. 
(consensus spontaneus out coactus, expressus vel tacitus, verus vel quasi, is what 
constitutes the Ruler); Grotius, 1, c. 4, §§5 sqq., n, c 6, §18; and see the 
author’s work on Althusius, pp. 305-7. 

Similarly we often find writers who argue that the consent of ‘ the people ’ 
is required for laws contenting themselves with an informal approbatia 
(Molina, n, d. 23, §§ 6-7, v, d. 46, §3) or an acceptatio populi (Suarez, iv, c. 19, 
and Claudius de Camin, 1, c. 3). In the same way consensus tacitus was held 
to suffice for certain alienations [of public property] (Grotius, n, c. 6, 
§§8, to). 

On the other hand, many thinkers demand a formal resolution by a 
regular assembly m certain cases. Most of them, though there are some ex- 
ceptions, require it for the deposition of a lawful ruler who has become a 
tyrant ‘in exercise’, cf. Soto, iv, qu. 4, a. 1 , Molina, m, d 6; Vtnd c. Tyr. 
qu. m, pp. 292 sqq., Manana, 1, c 6 (conventus publicus) , Althusius, c. 38, cf. 
the author’s work on Althusius, pp. 309-12. Some writers also require an 
act of a regular assembly for the appointment of the Ruler, cf Soto, iv, 
qu 4, a. 2 (publicus conventus) , Vtnd. c. Tyr. qu. m, pp. 248sqq It may also 
be required as a way of giving assent to certain alienations [of public 
property] , cf. Grotius, n, c. 6, §9. 

71 . Molina, d 23 (supra, n. 62). Althusius (c. 9, §§ 16 and 18) holds that 
only umoersa membra de common consensu can dispose of the jus majestatis, be- 
cause only membra regnt umoersa srnul can constitute that nght, but he also 
believes (cf. his Preface: cf also c. 9, §19; c. 18, §§15, 84, 104, 123-4, 

c. 38, §§125-9) that even the whole of the people, acting unanimously, 
cannot make any valid alienation or division of sovereignty Hoenonius (n, 
§ 39) regards regntcolae as competent to decide jura regnt ‘ by common consent ’ ; 
cf. also his phrase (§40) ex commum placito ...vita socialis inter membra reipublicae 
institmtur et regitur. 

72 . The assumption of unanimi ty was taken for granted in regard to the 
contract of society; cf. Althusius, c. 9, §19; Suarez, m, c. 3 (per voluntatem 
omnium qtutn ilia convenermt) ; Grotius, n, c. 5, §23 (vide supra, nn. 59-62). 
The consensus ommitm is required for any change in fundamental laws by 
Bortius (De maj n, §17-21); and, as we have already mentioned (supra, 
n. 43), Besold (De maj. s. 1, c. 1, §5) and Tulden (1, c. 1 1) require the consent 
of omnes stngult in a democracy for any change of 1 psae leges democraticae. Ac- 
cording to Althusius (Dicaeologia, 1, c. 87, nos. 37-43) a unanimous resolution 
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should also precede the imposition of new taxes. [Gierke adds a reference 
to a note in a previous section of his fourth volume (p. 241), which is not 
translated here.] 

78 . Cf. Althusius, c. 17, §58, Buchanan, p. 79 (universe populus vel major When 
pars is legislator, creator of government, and judge of the King) , Milton, majonty- 
Defensio of 1651, c. 5, pp 63-4,0 7, pp. 69-70 {popuh pars major et potior, i.e. decision 
phis guam dirmdia pars popuh , is Superior Rege) Generally, a majority-decision allowed 
was regarded as adequate both for the [original] choice of a form of State 
and appointment of a Ruler, and for any subsequent changes in the con- 
stitution , cf Victoria, m, nos. 14-15 (in the appointment ofaRuleramajonty 
is enough, etiam ahts inmlis, since the consent of all cannot be attained, the 
whole of Christianity might give itself a Ruler by majority-deciaion; and in 
the same way a majority m a republic may, if it wishes, choose a monarch) , 

Soto, qu. 4, a 2, supra, n 43 

74 . In most writers we only find a reference to the general rules of the The fiction 
[Roman] law of corporations. Grotius is the first writer (n, c 5, §17) to that majonty- 
use the fiction that the majority-principle must have been introduced by an decision is 
act of contract into all associations, both public and private ( quod in its rebus, made equal to 
ob quas consoctatia quaeque institute est, untversttas et ejus pars major nomine uni- unanimous 
versitatis obligant smgulos qui sunt in societate) He argues ( 1 ) that m each con- decision by 
tract of society we must assume a voluntas in societatem coeuntium.. ut ratio a contract to 
aliqua esset expediendt negotia , (2) that this ratio, or way of transacting business, that effect 
can only consist in the supremacy of the majority, because it is obviously 
improper ut pars major sequatm mmorem , and therefore (3) that so far as special 

pacta et leges do not provide otherwise, pars major habet jus mtegri Hobbes 
takes a similar view ( De cive, c. 6, §§ 1-2). Only unanimity is valid m a 
mulhludo extra ewiiatem, but it marks the beginning of the transformation of 
such a multitude mto a State when its members agree ut in 1 is rebus, quae a 
quopiam in coitu proponentur, pro volimtate omnium habeatur id quod voluent eorum 
major pars Otherwise no single will can be attained. If any person will not 
accept this agreement, the rest can constitute the State without him, and 
can exercise against him their original nght — the jut belli cf. ibid. §20. 

75 . See the author’s work on Althusius, pp 216-19, and §12, n. 129 of Representatior 
this volume [not here translated] The author of the Vtnd c Tyr mvokes, as of the People 
the organ for securing the observance of the rights and dunes imposed by by Estates 
contract (whether it be the contract made with God, or that made with the or ‘ Ephors ' 
lung*), not the unwersa midtitudo, but the electi magistrate regnt — the officiant 

Regm non Regis, or consortes et ephon tmpem — inasmuch as these officers apopulo 
auclontatem accepenmt, and thus unwersum popuh coetum repraesentant . qu. n, 
p. 89, qu. m, pp i48sqq. A similar view appears m the Dejure mag qu. 6-7 
(or dines sice state ) , Buchanan, p. 30 (ex ommbe ordvube selecti) ; Hotoman, 
cc. 13-14, Manana, 1, c. 8 (proceres or deputati) 

Althusius includes both the ‘ Ephors’ and the summe magistrate among the 
admmistratores of public authonty, who are appointed and commissioned by 
the consociata multitudo because it cannot easily meet itself, and who, within 
the limi ts of their commission, unwersum populum repraesentant (c. 18, §§ 1-47) : 

Ephon sunt qtabe, popuh m corpe pohttcum consociati consensu, demandaia est 
summa Reipubhcae seu umversahs consociatumis, ut repraesentantes tandem potestate 

• The Vind. c. Tyr supposes two contracts— that of people and king with God 
(the divine covenant), and that of people and king (the secular contract of govern- 
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et jure illius utantur in summo magistratu constituendo, toque ope [»f] consdw tn 
negotus corporis consociati juvando, neaum tn ejusdem licentxa coercenda et tmpedienda 
in cairns tmquts et Reip. permcicsis, et eodem mtra limtes officii continendo, et denique 
tn promdendo et curando omnibus modis, ne Resp. quid detriment capiat prwatis 
studies, odns, facto, omtssume vel cessations sitrnmi magistrates (ibid §48). These 
‘ephors’ are appointed by popular election, but they may also be appointed, 
ex popttlt concessions et beneficio, by nomination or co-optation (§59) their 
commission may also be made hereditary ex consensu consoctalumis universalis 
(§ 107) : they constitute a collegium, which acts collegialiter and by its major pars 
(§62) . as such a college they discharge the officium generate, with which they 
are vested, of representative exercise of popular rights (§§63-89, c 38, 
§§28sqq.) , but there is also, distinct from this ‘ general office ’ of the college, 
an officium spectale of individual ‘ephors’ (c 18, §§90-1, c 38, §§46-52) * 
Hoenonius has a similar theory (n, §§46-51 , rx, §§44-54) • ephon seu or dines 
regni have to exercise the right of the sovereign people ex jussu et consensu 
populi as unwersi, quatenus umversum populum repraesentant, they are superior 
to the Ruler. Grotius argues (n, c. 6, §9) • populum autem consenstsse intelhgimus, 
sure lotus emit . sive per legatos partium integrantium mandatu sufficients instructos, 
nam facimus et quod per alium factmus, cf 1, c 3, §10, m, c. 20, §5. See also 
Fndenreich (c. 10), who holds that, in lieu of unwersi, smaller assemblies 
have often to elect the Ruler by virtue of ‘ delegation’ : Tulden (n, cc 19-23) , 
who regards the optima forma as a monorchia temperata, optimatibus aul dilectis 
populi in partem rtgirmms adrmssis ) Milton ( Defensio of 1651, c. 7, p. 70), who 
argues that the objection of Salmasius (that we regard piths sola as populus ) 
is incorrect, for we include omnes or dims cujuscunqus ewes in the people, inas- 
much as imam tantummodo supremam cunam stabilimmus, in qua etiam proceres ut 
pars populi, non pro sese quidem soils, ut antes, sed pro ns mimuipns, a qusbus elects 
fuennt, suffragiaferendi Ugitimumjus habent. 

7 6. The author of the Vind c. Tyrr. ascribes to the assembly of the ‘ ephors ’, 
as Regni quasi Epitome, equal rights with the people, and an equal superiority 
with the people over the long, inasmuch as any act of a majority of that 
assembly counts as the action of the people (qu n, pp 91, 94, 1 14, qu. m, 
pp. 148, 149, 248sqq., 297sqq , 326sqq ), but he expressly insists that this 
assembly cannot, by any resolution or any omission on its part, forfeit the 
rights of the populus constituent (qu. m, p 173). The same lme is adopted in 
the Dejure mag. (qu. 6-7) : the ephors, m regard to the Ruler, are defensores 
ac protectores junum ipsuts supremos potestatis [1 e they are the guardians of 
popular sovereignty] , but they cannot actually prejudice the sovereign rights 
of the people itself. Buchanan (pp. 30sqq ) only allows the assembly of 
Estates to produce a irpofSovXeujia. m the sphere of legislation, vindicating the 
right of final decision for the umversus populus 

77 . Althusius expressly insists that though the Ephors, in their collective 
position as representatives of the sovereign People, are superior to the Ruler, 
and though, in their assembly, they exercise the rights of majestas m respect 
to him (c. 18, §§48-89, c. 33, c. 28, §§28—64, and also c. 17, §§55-61), they are 
merely commissioners of the people; constthamtur, removentur, dejicuaitur out 


* This whole theory of the ‘ephorate ’ (which appears later m Fichte) is derived 
from Calvin’s Institutes (tv, c. xx, §31) whore he speaks of ‘magistrates constituted 
for the defence of the people, to bridle kings, such as the Ephors m Sparta, the 
tribunes at Rome and to-day, it may be, in each kingdom the Three Estates 
assembled 
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exauctorantur by the people; and they must recognise the people as their 
Superior (c. 9, §§22-3). Accordingly while he applies to the Ephors the prin- 
ciple that the action of corporate representatives counts as the action of the 
corporation itself (c. 18, §§11, 26, 53-8), he limits the application of this 
principle by the hrmtes of their commission (ibid. §§41-6) , and he expressly 
argues that the Ephors cannot transfer any right of the People to the Ruler, 
or forfeit any such right by omitting to exercise it, since, m that case, penes 
Ephoros, non Rempublicam et Populism, summttm Rnp jus esset (ibid § 1 24) Again, 
if there be any failure of the Ephors, he claims that all their functions revert 
to the community of the people, in virtue of its imprescriptible and inviolable 
right, and then these functions are to be exercised consensu totius popult 
tnbutim, cunatim, centunatim vel mnttm rogati out collect! (ibid. § 123). Similar 
views appear in Hoenomus, n, §§46, 51, ix, §50. 

78 This is the view of Hotoman (cc. i3sqq ), Boucher (i, c. 9, n, c. 20; The People 
m, c. 8), Danaeus (m, c 2, p 221), Manana (1, c. 8), Milton (op cit.) : cf. itself as 
Alstedius, pp 56-61 (the ordines [or Estates] are a Reip. compendium ), Fnden- the true 
reich, c. 29, and Keckermann, c. 4, pp. 561 sqq We also find German pro- 'Subject' of 
fessors of public law (and especially Paunneister, Besold and Limnaeus) popular 
generally ascribing to the people of the Reich the rights exercised by the rights 
Reichstag, and even the electoral right of the Electors, just as they also 
ascribe the rights of provincial Estates to the people of the province as the 
true ‘Subject’, cf. supra [in a part of vol iv not here translated], p. 242 
n 129 Bortius (De maj V, §9), in speaking of majestas r calls, remarks that its 
possessor is iota Rcspublica, et secundano ordines et status regm 

79. See the author’s work on Althusius, pp. 90-91, 343. 

80. Supra, n. 46. 

81. Supra, n. 47. 

82 The ‘Subject’ of Sovereignty in a Republic is pluses, according to The 
Victoria (m, no. 10), Bellarmine {Delaicts, c 6), Busius (1, c. 3, §4), Keeker- plurality 
mann (n, c. 2), and others; it is cither pauct or unwerst, according to Bodin of the 
(ll,C 1 ) and Suarez (m, c. 4, nos. 1, 5-6, 1 1) it is multi, which may again be 'Subject' of 
either pauciores or umuersi, according to Bomitius (De maj c 3, and Part Sovereignty 
p 45) it is pauciores or tota civitas, according to Winkler (v, c. 4). Similarly, ui a 
in the view of Grotius (1, c. 3, §7 ), pluses are the subjection propnum of majestas m Republic 
a Republic, and pluses or universi are the ‘Subject’ of majestas personalis m 
this form of State on the theory of the advocates of 4 double sovereignty ’ (e g. 

Alstedius, p. 14, Tulden, p. 12, Besold, De maj. sect 1, cc. 2-7). The theorists 
of popular sovereignty also make a plurality of persons into the organ of 
government in Republics- cf Manana, 1, c. 3; Danaeus, 1, c. 6, and 
Althusius, c. 39, § 1 ( summus magistrate polyarchtcus) On the technical term 
‘Polyarchy’ see n. 46 supra 

88. Cf Bodin, n, c. 6 (the magnates, in a system of aristocracy, collecttm The 
imperanl), and c. 7 (where the same is said to be true, in a status populous, of plurality a 
the ewes umoersi) , Bomitius, Part, p 51 (the ewes collecttm until are to be re- collective 
garded as the Ruler) , Keckermann, n, c. 2 ( pluses ex aequo mdivtsim) , Alt- plurality 
husius, c. 39, §§32 sqq. (when there is a magistrate polyarchtcus, the ruler is 
omnes conjmcttm), §§46sqq. (when there is a [magistrate] arutocrattcus, the 
exercise of majesty belongs conjunctim et mdxmdut pauexs optimatibus), §§57 sqq 
(when there is a [magufrato] democraticus, the populus consociatvs is also 
the summus magistrate). Similar views occur m Hoenonius, ix, §3, x, §40; 
cf. also Gregonus, v, cc. 1-2; Molina, n, d. 23, §§1-14; Heider, pp. g76sqq.; 
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Cniger, Coll. pol. Disp 1, m, rv; Amisaeus, De rep. n, cc. 4-5; Knipschildt, 
1, c. 1, no. 50 (plures ui waver si). 

This 84. Amisaeus (De maj. i,c. 3; Polit. c 11) contrasts the republican Ruler, 

collective as conspiratume vtl analogia unus, with the Ruler who is anus natura ; Bcrck- 

plurahty is ringer (1, c. 4, § 10) opposes the unus analogia to the touts numero , Graszwraltel 

a single, but (cc- 8, n) contrasts the carport unus with the persona unus, Bomitius (Part, 

artificial, p. 45 ; De maj. c. 3) opposes the touts rut A 6 yq> to the persona unus. Kecker- 

Rulmg man n (Polit l, c. a) explains that the whole perfection of the status poly- 

‘ person' archtcus depends upon the plures qui imperant assimilating themselves by their 

unity to a monarch. According to Althusius (c 39, §59) the essence of 
democracy lies in the fact that populus ipse instar waits exercet jura majestatis et 
quasi umon repraesentat m vmperando Hippohthus a Lapide (1, cc. 3, 4, 6, 14, 1 5) 
assigns the rule in an aristocracy to the privileged Estates as constituting 
umon corpus, umversitas vel collegium, etc Cf. also Suarez, m, c. 3, nos. 
7-8. 

Hobbes (De ewe, c. 7, §§13-14, c 12, §8, Leviathan, c. 18) insists most 
definitely that, as compared with the natura unus on which the will and 
action of the people is devolved in a monarchy, the democratic assembly or 
the aristocratic curia constitutes only an artificial unity. He draws the con- 
clusion that, while a monarchical Ruler may contravene the Law of Nature, 
a republican Ruler cannot, on the ground that m the former case the natural 
and the artificial will are one and the same, but in the latter there is only an 
‘artificial will’. The pre-eminence of the monarchical form of State is con- 
stantly referred by most writers to the superiority of natural unity over unity 
which is artificial, cf. e g Bodin, vi, c 4, nos. 7tosqq., Hobbes, De ewe, 
c. 10, Leviathan, c. 19 

85. Cf Bodin, n, cc 6, 7; Bomitius, Part. 41, De maj. c 3, Althusius, 
C 39, §§32sqq , Hobbes, Leviathan, c. 18, Hippohthus a Lapide, c 3, sect. 3, 
c 6, sect 3, c 7 Mention has already been made (supra, nn. 42, 43) of 
the difficulties into which thinkers fell in this connection, when they sought 
to extend to democracy the distinction between the people as the ‘Subject’ 
of popular rights and the people as the duly constituted Ruler Keckermann 
(n, c 3) finds even m a democracy [no less than in aa aristocracy] a system 
of reciprocal alternation of ruling and being ruled 
The 88. Bodin (n, cc. 1, 6-7) refers the whole distinction between aristocracy 

community and democracy to the numerical relation of rulers and ruled, making the 

tn a democracy former a rule of the minority, and the latter a rule of the majority. But since, 
identified from this point of view, he ranks as a democracy a state of 20,000 citizens in 

with the which 11,000 participate in the popular assembly, and since, again, he 

majority allows a majority of the assembly so constituted to decide, it follows that the 

umverst vel major pars who, on his definition, are the rulers m a democracy 
may in certain circumstances be r ep re s ented by a min ority of the 
community. 

Grotius again and again enumerates together the king or the major pars 
procerum or the major pars popuh as being the ‘Subjects’ of international 
rights, according to the form of the constitution: cf. e.g. m, c 20, §§2-4. 
Hobbes (De ewe, c. 5, §8) says bluntly: voluntas autem concthi mtelhgitur esse, 
quae est voluntas majons partis eorum hormnum, ex qutbus concilium consistit, cf. 
c. 7, §5. See also Bomitius, Part. p. 45 (umversis aut majon parti) , Kecker- 
mann, n, c. 1; Besold, Disc, m, De democratia, c. 1, §1 (populus vel major 
pars). 
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87. Cf.Bodin,n,cc. 6-7; Althusius.c. 39, §§37sqq. and s8sqq.; Hobbes, The 

De cue, c. 7, §§6 and 10 (m an aristocracy, he argues, just as in a democracy, assembly tn 
the time and place of the meeting must be fixed, because otherwise there a Republic 
will be non persona tma, sed dissoluta multitudo sine tmpeno summo. For this reason described as 
the coetus or consensus is often described as the Ruler, and Hobbes constantly the Ruler 
avails himself of the formula that Sovereignty resides either in units homo or 
in units coetus or moan concilium). 

88. See the antitheses in n. 84 supra. 

89. Cf. Bodin, 1, c. 8, nos 105-6 Prtnceps majorum pactis convenlts deque ac How far is 
prwatus obligator, si regman haereditano jure obvenent, vel etiam testamento delation a Ruler 
sit: otherwise [i.e. where he has not obtained the Crown by inheritance or obliged by 
by will], he is [only] obliged quatenus Reipublicae commodo contraction est. the acts of 
[Gierke seems to have telescoped the argument of Bodin, which is really to his 

the effect (1) that a king succeeding by hereditary or testamentary right is predecessors? 

bound as a private man by the pacta conventa of his predecessors m title, but 

(a) that such a king is only bound to respect such pacta to the extent to 

wluch his predecessors were themselves bound — 1 e. to the extent to which 

they were made for the benefit of the State ] Cf. also Amisaeus, Dejure maj 

1, c 7. 

Grotius (1, c 7, §§11-37, n > c - 14, §§ 10-14, m > c 2 °> §6) also starts from 
the point of view of the law of inheritance He distinguishes two cases 
(l) When they are omnium bonontm heredes, the successores arc absolutely 
obliged by the actions of their predecessors, (2) when in jus regni dumtaxat 
succedunt, they incur no personal obligation at all In the latter case, how- 
ever, there is still an obligation, which is produced and mediated per mter- 
positam cimtatem There is a presumption that the devolution of supreme 
authority on a Ruler mvolves, as part of itself, the simultaneous devolution of 
thejtu se obligandi, per se out per majorem sui partem, which belongs to the people 
just as it belongs to any other group (n, c. 14, § 10) It thus follows that, m so 
far as the people itself is obliged m virtue of thisjur se obligandi, the successor 
will also be obliged ut caput (ibid § 12) Now an obligation of the people is to 
be assumed not merely in any case of uiihter gestian [where there has been an 
act done in the definite expectation of a benefit], but also in any case where 
probabths ratio is present [where there is good ground for expecting a benefit 
from an act done] , and it is only in regard to contracts previously made 
by usurpers that the people — and with it, therefore, the rex vtrus — has merely 
a limited liability de in rem verso [for expenses actually incurred] (ibid. 

§14)- 

90. Grotius, n, c. 14, §§ 1-2 and 6; m, c 20, §6 Controverting the thesis Grotius 

of Bodin, that the sovereign can dispense himself from his contracts, or re- distinguishes 
cover his freedom of action (tn integrum se restituere) in respect of such con- between the 
tracts, Grotius (n, c. 14, §§ 1-2) distinguishes actus Regis qui regit sunt and actus official and 
regis pnvati. The first sort of acts count quasi commumtas faceret tn tales autem the personal 
actus, SUM leges ab ipsa comnuaniate factae mm nullam haberent, quia commumtas acts of the 
seipsa superior non est, ita rue leges regiae; queue adversus has contractus restitutio King 
locum non habet; vemt emm ilia ex jure cwili At the same time Grotius mam- 
tains that the people can challenge such regn actus [though they count as 
acts done by itself] on the ground that they exceed either the special limits 
of the Ruler’s right [in a given case] or the general limits of such right [m <? 

all cases] . The private acts of the king, on the other hand, count non ut actus ^ 

commumtatis sed ut actus partis ; and m case of doubt they fall under the ordinary ^ 
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law, and are thus subject to restitutio in integrum and to the King’s power of 
dispensing himself from leges positives.* 

In the same chapter (n, c. 14, §6) Grotius allows that contracts between 
the king and his subjects always give nse to a true and proper obligation; 
but he adds that it is only under Natural Law that this obligation can be 
asserted if the king has acted qua rex — though it may be also asserted at 
civil law if he has acted otherwise [i.e. qua pnoaius ] . 

91 Grotius himself, in the passages just cited, has recourse to the right 
of the community of the people and the devolution of that right. 

The analogy 92 . Cf. Guevara, Horologium Prmcipu, 1, c 36 (based on John of Salisbury 
of the Body — see Gierke, Political Theories of the Middle Age, translated by F W Mait- 

Pohtic land, p 24) : cf also Knichen, 1, c. 6, thes 1 1 (which is similar) , Modrevius, 

Of the betterment of the general welfare, 1557, p. 162 , Buchanan, pp i3sqq (a 
comparison of soctetas ctznlts with the human body and its ordering, articu- 
lation, harmony and unity) , Gregorius Tholosanus, 1, c 1, §§6-16, m, c. 1, 
§ 1 , x, c 1 , § 1 , xvm, c 1, §4, xxi, c. 1, §§4-10, and elsewhere (analogy of the 
corpus civile with the corpus physiam, in regard to head and members, soul and 
nerves, harmony and unity, and the different powers and functions of the 
different parts - see also his Syntagma, m, c. 2, §§1-2), Lessors, Deduatio of 
1605 t0 tbe Archduke Albert of Austria (comparison of the Prince with the 
caput, of the respubhca with the corpus, of cimtates with membra, of ewes with 
artus ex quibus membra et totum reipublicae corpus coalescit) , Besold, Pnnc. et fin. 
poht. doctr. Dissertaiio, 1, c 5, §4, c 8, § 1, Diss de maj sect. 1 , c 1, §4, sect. 3, 
c. 3, §2, c. 7, §3 (comparison of the State with a corpus physicum or corpus 
humanum, in respect of its head and members, and the different functumes of 
each) , Bercknnger, 1, c. 4, §10 (the Rulers are the head of a body, whose 
parts have also their functions) , Werdcnhagen, n, c. 24 (the essence of the 
State is imio — summum illud oenerandum vocabulum mysticum — a union produced 
by status et ordmatw harmonica, just as in a physical body) , cf also Bodin, n, 
c. 7, no 236 (reip partes ac oeluti membra singula, quae principi rap quasi capiti 
illigantur). It still continued, m our period, to be a favourite habit of thinkers 
to pursue this analogy into a theory (1) of the growth, the successive ages, 
the maladies and the death of States, and (2) of the methods which were 
serviceable m preserving or restoring their health: cf. Buchanan, op dt.; 
Gregorius, lib. xxi-xxrv, Besold, Diss. n, de repubhea curanda; Kmpschildt, 1, 
cc. 15-17. [On this analogy in general see Maitland, Collected Papers, m, 
pp. 285-303 ] 

Sovereignty 98 . See Besold, Dus. 1, c 5, §1; Amisaeus, Poht c. 6, De rep. 1, 5, s. 3, 
as the Soul Bormtius, De maj c. 5, Part p. 45 (the Jims principalis of majestas is animare 
of the State 1 mpeno summo waoersah rempubheam) , Fndenreich, c 10 (government is the 

spuntus mtalu of the body politic); BorUus, De maj. v, c 8, Graszwinkel, 
c. 4 ( quod in waverso Detts, m corpore anima, id ui tmpeno majestas est) , Kmp- 
schildt, 1, c 1, nos. 50-51; Tulden, 1, c. 9 {mbs - corpus, ewitas - amma, 
respubhca - animus mens et ratio). [With the dictum of Graszwinkel compare 
a dictum of the eighteenth century, quoted in Van Tyne, Causes of the Wat 
of American Independence, i, p 218, to the effect that ‘legislative sovereignty 
is as essential to the body politic as the Deity to religion’.] 

* Grotius thus disagrees with Bodin <0 far as official acts of the king are con- 
cerned (the king cannot dispense himself from an official act of contract, or recover 
freedom of action m regard to such an act) ; but he agrees with him in regard to 
personal acts of the king. 
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94 . See Gregorius, i, c. 1, §§6-7 and xvm, c. 1, §4 {corpus cutde, quod ex 
singularities persons propno carport et ammo composttts, tanquam membns, constat) ; 
cf. also Besold, De maj m, c. 7, §3 

95 . See Victoria, m, no 4, Soto, iv, qu. 4, art. 1 ; Molina, n, d. 22, Vasquez on 
§§8-9; Suarez, m, cc. 1-3 (supra, nn. 60-61). Vasquez, however, in c 47, differences 
nos. 6-8, warns his readers against drawing conclusions from the analogy between the 
between the relation of populus and ewes and that of corpus and membra, body and the 
There are also, he contends, fundamental differences the limb cannot Body Politic 
change its position, and the citizen can; the foot or the hand cannot become 

head, but any citizen may, the death of the head causes death of the limbs, 
but the death of the head of the State produces no similar effect , in the body 
government remains always in the head, but in the State it may change its 
residence. 

96 . Althusius, Praef and c 9, §§18-19 ‘majesty’, like the arnma in corpore 
phystco, resides as an indivisible and inalienable unity in the corpus symbioticim 
universale considered as a whole : it is the basis of the rights of government 
which this whole exercises over its parts Cf also Dtcaeologta, i, c 7 

97 GroUus (n, c 9, §3), referring erroneously to ancient writers,* Grotuis on 
ascribes e£tv filav or spintum unum to the people, regarded as a corpus ex the analogy 
distantibus [sc. composition ] He adds, is aulem spintus stve c$is ui populo est of the Body 
mtae ctmhs consociatio plena atquc perfecta, cujus pnma productio est summum im- Politic 
penum, vinculum per quod respubhca cohaeret; plane autem hate corpora artificiaha 
mstar habent corporis nalurahs. Just as the latter [the natural body] idem non 
esse desinit particulis paulatim mulalis, so the former— the ‘moral’ body of the 
People — remains the same though its members change But like the natural 
organism, the People may also succumb, and lose its rights , and it may do so 
(1) inlcntu corporis, that is to say, either by the simultaneous disappearance 
of all its members (§4) or by the disintegration of their unity (§5), or (2) in- 
terim spintus, that is to say, by losing any supreme authority (§6) On the 
other hand, the People still remains a ‘ Subject’ of rights and duties, as much 
as ever, in spite of any alienation of territory (§7) or any alteraUon of the 
constitution (§8), and the union of two peoples to form one (§9), or the 
division of one people into several (§ 10), produces no loss of a people’s rights, 
but only a comnumicatio or dimsio of rights, as the case may be. See further 1, 
c 1, §6, c 3, §7, n, c. 5, §23 (maximum jus corpons ui partes), c. 6, §§4-5 (1 m- 
penum m an undivided body politic is like the soul in the body), c 16, § 16 
(the body politic remains the same even if the constitution be altered), 
c 21, §7 (on mors of the body politic) 

But Grotius, while he notes these analogies, also remarks (1, c 3, §7) that 
in contrast with the ‘natural body’ the corpus morale may have one common 
head for a number of bodies [e g. in the case of a federal State] Going 
more mto detail (n, c 6, §§4-5), be argues that the ‘moral body’, being 
voluntate contraction, is different in kind from the ‘natural body’ Owing to 
its contractual origin, the integral parts of a moral body are non 1 la sub corpore 
ut sunt partes corpons naturahs, quae sme corpons vita otvere non possunt, et ideo m 

* Gierke here refers the reader back to vol m of the Genossenschaftsreckt, p 22, 
n. 47, and to the correction on p vm of his preface to that volume. The point is 
that Grotius was doing violence to Stoic theory, and to Plutarch and the Roman 
lawyers who used that theory, when he ascribed to them his own idea that a single 
spirit pervades bodies composed of different parts The Stoics and their followers, 

Gierke contends, held no such view. 
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tisum corpons recte abscmduntur. The right of a moral body over its parts is ex 
pnmaeva volmtate mehendum, and the amputation of parts against their will is 
therefore unjustifiable ; while, conversely, the part may secede from the body 
— not, it is true, without due reason, but the plea of necessity will serve as 
such a reason. Again ‘ the right of a part to protect itself’ is greater than ‘ the 
right of the body over the part’, quia pars utiturjure quod ante societatem imtam 
hahuit, corpus non item. Gro tills also emphasises the point (m his note to n, 
c. 9, §3) that it is only avaXoyuetbs that he speaks of the corpus and the eft j 
or spintus of the People. 

08. Grotius, 1, c. 3, §7 ut turns subjection commune est corpus, propnum oculus, 
so the whole body politic and the Ruler are both simultaneously ‘Subjects’ 
of political authority [the one generally, and the other specifically]. 

99 Whereas Victoria (m, no. 4) still expressly insists that the cantos is no in- 
vention or artficium, but a natura profecta est, and therefore properly comparable 
to the human body, Grotius already speaks of it as a corpus artificials, and as 
voluntate contraction (cf supra n 97 and n, c. g, §8) 

100. Compare the introduction to the Leviathan, where is qm summam 
potestatem habet is described as amma totum corpus mmficans et movens , the authori- 
ties and officials are the artificial joints; rewards and punishments are the 
motor nerves, the wealth of all is the strength of the body; the safety of the 
people is its business or function; the counsellors arc its memory; equity and 
the laws are its artificial reason ; concord is its health, sedition its sickness, and 
civil war its death Finally, pacta quibus partes hujus corpons polities conglutmantur 
imitantur dimman illud verbum ‘Fiat’ site ‘Faciamus hommem’ a Deo prolatum m 
pnncipio cum crearet mundum Cf Leviathan, c VJ , De cive, c 5 

101. Introd to the Leviathan just as ars humana imitates nature, which 
is the ars donna, and just as it creates (in the watch, or automaton, or 
machine with springs and wheels) an artificiale animal with a vita orificialis, 
so it also imitates that nobihssimum animal Man Magnus 1 lie Leviathan, quae 
Cimtas appellator, opficium artis est et Homo orificialis, quamquam homme naturah, 
propter cujus protectwnem et salutem excogitatus est, rmdto major, and Man is here 
at one and the same time matena and artifex. Cf De cite, c 5andc 7, §§iosqq , 
and Leviathan, c. 17, on the voluntas artfictosa of this body, Leviathan, c 19, on 
successw as the way of continuation of its vita artficiahs, ibid , c. 20 and follow- 
ing, on the mathematical rules for the construction of this artifice, and c. 21 
[? c. 26] on laws as vincula artficiaha 

102. Thus the Vtnd c Tyr , qu m, describes the long as minister or servus 
Reipubhcae (p. 144), and the representatives of the People as offictaru Regni 
non Regis (p. 148), but otherwise always depicts the community of the People 
as the ‘Subject’ of supreme authority (pp. i43sqq , 248 sqq., 292 sqq.). In 
the same way Hotoman makes the immortal Respubhca or the Rcgnum 
superior to the mortal king ( Francogallta , c. 19); but he proceeds to identify 
this ‘Subject’ [of supreme authority] with ipsa civurn ac subjectorum unwersitas 
et quasi corpus reipubhcae and with the populus (ibid. c. 19, Quacst. Must. qu. 1), 
and he expressly declares that summa poles tas est populi ( Francogallta , c. 19). 
Boucher (1, c. 9) states m so many words that the sovereign People in its 
corporate unity is identical with the Regmtm or Respubhca • cf. n, c. 20, m, 
c 8 Rossaeus (c. 2, §§ 1 and 1 1) ascribes to the king only a potestas potestah 
Reipubhcae subjecta, and declares the Respubhca umversa to be superior [i.e. 
sovereign] Manana (1, cc. 8-9) sometimes describes the Respubhca, and 
sometimes umversi, as the ‘Subject’ of majesty. According to Hoenomus (n. 
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§§39> 4 1 ) 5 1 ) nc, §§5, 44-50) it is the Respublua, the Respubltca seu membra 
ejtis, the populus, the populus universe, or the lotus populus, which is the verus 
domxnus of political authority, the source of all government, and potior 
Manor chxs. In the treatise [of Beza] Dejure mag. (qu 6), summum impmurn is 
ascribed to the People, but occasionally this summum impenum is itself per- 
sonified. cf. pp. 26sqq , where the magistrate subaltern are described as 
dependent not on the summits magistrate, but on ipsa supremitas or on summa 
ilia imperii seu regm 81 jvapus et authontas, cf also pp. 37*qq. and 74sqq., 
where the Estates are regarded as defensores ac protectores jurium ipsuts supreme 
potestatis, even as against the Monarch himself In Buchanan (pp. i6sqq , 

48sqq and 78-go) and in Danaeus (1, c. 4, m, c 6) it is the papule universe 
or subdtti who appear as the ‘Subject’ of supreme authority. 

108. The Vind c Tyr. (qu 11, pp. 89, H4sqq , qu. in, pp 89, H4sqq., Rights 
i3isqq., 144, 148, igasqq , 196, 292 sqq )* deals m this way with the ascribed 
appointment of kings and representatives of the People, with the right of indifferently 
legislation, with the control of officials, and with the right of resistance or to People 
deposition in the event of disobedience to God or feloma contra populum [i.e. or State 
it sometimes ascribes all these rights to the Papule, and sometimes to the 
Respubltca ]. Hotoman (cc 6-8) deals in the same way with the right of 
appointing, judging and deposing the king, and with the right of deciding 
about a disputed succession. Cp. Rossaeus, c. 2, §§8-9 (on the right of the 
Respubltca in the matter of legislation and consent to taxation) with §4- cf 
also Boucher, t, cc 10-19 and m, cc 14-17. 

104 Cf the Vind c. Tyr (qu 111, pp. 2i8sqq and 235 sqq ) : the patn- So with 
monium Regm belongs to the People, and not to the king, the king has no public 
right of property in the possessions of the Fisc, the demesne, etc., and he property 
cannot therefore alienate any part of them indeed, he is not even the 
usufructuaruis (since he cannot so much as contract a mortgage), but only the 
administrator. Hotoman (c g) argues that the nuda propnetas in the demesne, 
regarded as the dos Regm, resides penes unwersitatem popuh swe Rempublicam , 
cf. Qpaest dlustr qu 1 According to Hoenomus (11, c. 39) jura regm, ratione 
propnetatis et domain, pertinent ad Rempublicam seu membra eje, sed ratione use 
et administrations spectant ad magtstratum, cut sunt commendata, cf. also V, §72, 
where a distinction is drawn between the aeranum publicum, which is Rei- 
pubheae propnum, and the aeranum Pnncipis, which belongs to him as a private 
person. 

105. Cf Vmd c Tyr. (qu. m, pp ig6sqq ) on Retpublicaecoeense in legal*- So, too, 
tion. Rossaeus (c. 1, §3) makes the Respubltca choose the form of the State with public 
and determine quibe velit tmperandi et parenfii conditiombe ctrcumscnbere , and decisions 
similarly (c. 2, § 1 1) he makes it able potestatem Regis dilatare, restnngere, com- 
mutare, pemte abrogate aLiamque substituere. According to Manana (1, c. 9) the 
King cannot alter the leges universal Reipublicae ooluntate constitute, rust umversi- 
tatis voluntate certaque sententia. Cf. on this supra, n. 70. 

108. Althusius, in his Preface, begins by desenbing the Respubltca vel Similarly, 
consociaiio universalis as the ‘Subject’ of the rights of majesty, which belong Allhusie 
to this corpe symbioticum m the same sense as we may attribute to it spintum identifies 
ammam et cor. . . quibe sublatis corpe tllud etiam pereat The Prtnceps is only an Respublica 
administrator [of the rights of this body] , and the true propnetane et usufruc- and 
tuaruis is the papule universe in corpe unam symbioticum ex plunbe mmonbe Populus 

* Something has gone wrong with Gierke’s references here, as he repeats the 
reference to p. 89 and pp 1 14 sqq. twice over, for quaestio n and quaesno m. 
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consociatumibus eonsocwtus. The Respublica cannot transfer or alienate these 
rights of majesty, even if it wishes, any more than an individual can share his 
life with another. At the same time, however — both in this context, and 
when he subsequently proceeds, in the body of his work, to justify these 
general principles in detail (cc. 9, 18, 19, 38) and to deal with the several 
rights of majesty (cc. 10-17) — he identifies this sovereign body which 
possesses the regni proprietas with the populus-, and he identifies the populus in 
turn with the miversa membra consociata or with omnes simul. Similarly he 
ascribes to the ‘People’ the property and usufruct in res pubheae et fiscales, 
assigning to the surnmus magistrate [only] the power of administering them 
1 nstar futons , with such rights as the ‘People’ has granted (c. 37, §§1-2), 
but in the same breath he describes the Respublica (ibid. §§ 1 17-18) or the 
corpus consociation (c. 17, §§ 1 sqq.) as being the owner. 

107. Salamomus, De pnnnpatu (1, pp 28-9), seeks to prove that Prtnceps 
sms legibus hgatar by the help of a distinction, based upon Cicero,* between 
the Persona Civitatis and the Persona Pnnapis. Since it 15 the Persona Cwitatis 
which is acting through the Pnnceps when he issues laws or does any other 
act of government, the Ruler who obeys his own law submits himself not to 
himself, but to ea persona qrnrn gent. It is true that he represents that ‘ person’ 
[the Persona Civitatis ] , but he only does so ut gerens [and he does not therefore 
absorb it into himself]. In reality, both ‘persons’ act at the same time, but 
they act in different ways — the Cimtas acting ut mandans, and the Prtnceps ut 
mandaianus, with the result that the mandans acts ut major, and the mandatanus 
ut minister. It follows that it is ipsa Cimtas which vert agii et verc leges condtt 

But Salamomus always identifies this Cimtas [or Persona Cmtatis ] with 
the tonversus populus which creates the Ruler and remains his Superior 
(pp 1 6-28) , he treats the leges ab umcerso populo senptae as being pacta between 
the People and the Ruler (pp. 8-16) , and he interprets the People itself as a 
socutas, and the Ruler as its praepositus or institor (supra, n. 69). See also his 
Commentanoh, folio 41 verso 

108. It is true that the Ruler is often described as Reipubluae pars, and the 
principle that the whole is greater than the part is often applied in favour of 
the sovereignty of the People (e.g. in Salamomus, pp 40-1, and in Manana, 
1, c 9). But as the ‘Subject’ of the nghts of the Ruler this ‘part’ leaves the 
Whole, and is made to form an antithesis to a separately and independently 
existing personality of the People, of which it is depicted as being the ser- 
vant, administrator, mandatory or agent, cf. supra n 104 and n. 107 All 
the Monarchomachi accordingly insist that the People is prior Rege in time [as 
well as in importance], and that it only proceeds to erect a ruler, by its own 
free choice, afterit has already constituted itself' ’cf Buchanan, pp i6ff ,p.6g, 
the Vind. c. Tyr , qu 11, p. 148 (Rex per populum, propter populism, non sine 
populo ); Rossaeus, c 1, §§1-3, Boucher, 1, cc. 10 sqq , Danaeus, 1, c 4, 
pp. 36-44, Hoenonius, ix, §5 (populus emm et prior et potior est Monarchis, 
qmppe quos rectores et curator es Reipublicae is exeat et constitmt). Althusius is 
particularly emphatic in explaining that the People , (which is tempore 
prior, and which, as the constituent organ, continues to be prior et superior 
to the organs which it constitutes) first of all associates itself to form a 
‘body’, and then — but only then — appoints mimstn et rectores to avoid the 
difficulties of getting all its members to meet together. These ‘ministers and 

* Gierke here refers to vol. m of his Genossenschaftsrecht, p. 24 n 52. 
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governors’, it is true, tmiversum populism repraesentant, ej usque personam gertmt 
in 11 s quae Retpublicae nomine faciunt . but they remain famuli et rmmstn of the 
‘associated multitude’, and their right of action is derivative (c. 18, §§5-15, 

26-31, 92-106, c. 19, §§2-3, c. 38, §§121-2). Even so, however, and even 
while he thus separates People and ruler as two parts, he also describes the 
constituent People at the same time (c 18, § 18) by the style of ipsaRsspublica 
[as if it were the Whole] 

109 . In the Vmd c. Tyr the contrast is particularly marked between The theory 
Populusand Rex a3 two separate ‘ persons ’, who first contractjomtly with God, of contract 
and then form a second contract with one another, on which it follows (1) involves a 
that the king on his side has a right to take measures of correction against the dualism of 
People, in virtue of the contract made with God, inasmuch as he pledges People and 
himself for [the good behaviour of] the People by entering [jointly with it] Ruler 
into that contract (qu 11, pp. 84sqq.), and (2) that he also acquires rights 
as against the People, m virtue of the contractus mutuo obligatonus which he has 
made with it, if it becomes scditiosus by breach of such contract (qu in, 
pp 26osqq.). A similar view appears m Boucher, 1, cc i8sqq. Danaeus 
also, in dealing with the relation of the Ruler to the People, applies the idea 
of contract strictly [to both parties] cf 1, c. 4, pp. 41 (where he speaks of a 
voluntary ‘pact’, the violation of which extinguishes rights on both sides), 

43 , m, c. 6, pp. 2 1 4sqq (so long as the fundamental laws are observed by the 
Ruler, the People on its side cannot touch the constitution or, more par- 
ticularly, the royal right of succession, inasmuch as contractus popult cum 
Principe et ejus farmlia ab mitio qiadem fuit voluntatis, postea autem factus est 
necessitatis, it is only in the event of the Ruler breaking the pact that the 
People also becomes free, or can proceed to the deposition of the Ruler and 
his family and an alteration of the constitution). Similar views are to be 
found in [Beza’s] De jure mag qu 5 and 6 (where the idea of mutua obligator 
appears throughout), Hotoman, Francogallta, cc 13 and 25, Quaest. illust 
qu 1 , Salamomus, 1, p 1 1 , Rossaeus, I, c. I, §4, C 2, §6 {obligotio reciproca) 
and § 1 1 (resistance and deposition are only possible exjusta causa) : Manana, 

1, cc 6 and 8, Hoenomus, u, §41 (pact 10 retpublicae) and m, §§44-54. 

In the same way Althusius, while he applies the category of mandatum, 
is not prevented thereby from treating the commissio regm swe universalis im- 
perii to the supreme magistrate as a contractus, made by reciprocal oaths and 
entailing reciprocal obligations (cc 19-20, esp. c ig, §§6-7 and 2gsqq ), 
which confers on the Ruler [as well as on the People] a right that is only 
forfeited by definite breach of contract (c. 38). He asenbes to the governing 
authonties full administrator and repraesentatio of the State-authority, within 
the limits of the constitution (c. 18, §§26sqq.), though he holds, it is true, 
that if they overstep their ‘laws and limits’ they' cease to be ‘ministers of 
God and the universal association ’, and are only ‘pruratt . quibus obedientia 
in tilts quibus suae potestatis limites excedunt non debetur' (ibid. §§41-6 and 105). 

He treats the contract of government as a naturally imposed element in the 
constitution of a State (c. 1, §§32-9, c 18, §§20-4), and he seeks to prove its 
presence in all forms of State (c 39) ; but m dealing with democracy he 
substitutes [for the ordinary contract of ruler and ruled] a contract 
between the community of the people, which directly exercises the rights 
of majesty itself, and the bearers of authority who ‘represent’ it successively 
from time to time (c 39, §§57-9). See the author’s work on Althusius, pp. 

I 44 “ 9 - 
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Approxima - 110 Some degree of approximation [to Rousseau’s theory] is to be found 

ttons to m Buchanan (pp i6sqq., 48sqq , 78sqq ), who is reproached even by 

Rousseau Rossaeus (1, c. 1 , § 4) with contempt of the right of the Ruler , and still more 

in Milton, who goes to the length of allowing the deposition of the king by 
the People, m virtue of the right of self-determination of free-born men, even 
if there be no other occasion than the wish for a change of the constitution 
(The Tenure, pp. I4sqq.) But there was no thinker before Rousseau who 
definitely and in principle denied that there was any contractual relation 
between the sovereign People and the Ruler; see the author’s work on Alt- 
husius, pp 91 sqq [Locke’s theory already makes the relation between 
them not a relation of Contract, but one of Trust, see below, n. 68 to § 16 ] 
111 See Regner Sixtinus, 1, c. i,no. 23; Paurmeister, 1, c. 3, no. 10, c. 18, 
nos 6-10, c 23, no. 13, Kirchner, n, §1, Boxhom, 1, c 4, §§ 1-27, Alstedius, 
pp 14 and 6gsqq , Arumaeus, iv, no 2, Otto, n, no. 14, §§17-19, Braut- 
lacht, m, c 2, §§5-9, Bortius, De nature jut maj c i,§2, c 2, §16, c. 5, §9, 
c 6, §§ 1—2, Besold, De maj s. 1, c 1, Tulden, 1, cc u-12, Werdenhagen, 
in, c 2, §§ 7-9 , Liebenthal, vn, §§3-13, Frantzken, De pot prate. §§ 19-22 and 
92-101 , Carpzov, Comm, in leg reg c. 1, s 14, c. 13, s. 1 , Limnaeus, Jus publ 
1, c 10, no 14, Capital p 532, nos. 48-79, Bercknnger, 1, c 4, §10 see also 
the author’s Genossenschaftsrecht, rv, pp 2 r 6 sqq [not here translated] and his 
work on Althusius, pp. 165 sqq , nn. 124-9 

Idea qf the 112 We may trace such a feeling in Bortius (c. 5, §9), where he describes 

State itself the tota Respublica et secundano orduies et status Regm as the subjection absolution 
as the true Majeslatis, and the King, in so far as regimen translation est, as the subjection 

Sovereign limitation It may also be seen in Besold (De maj a 1, c. 1, §4) mmquam cen- 

sendum est totam et umversam Rempublicam per Pnncipem rcpracscntan; caput est, 
non totum corpus, et quomodo in corpore humano etiam altarum partium functiones 
sunt, ita et adhuc corporis publics et popuh atiqua est Majestas (Bercknnger says 
the same, almost word for word, 1, c 4, § 10.) Compare also the attempt 
made by Fichlau (m Conring, Opera, m, pp 976 sqq ) to interpret the doctrine 
of Althusius as if majesty were asenbed by him to the body of the whole 
association only rations fundamenii et radicahter [1 e. in theory, and not in 
practice] . 

‘Real 118 . In Paurmeister, for example, we often find the summa poles tas, which 

majesty' in the passages quoted above m n 11 1 he assigns to the Respublica or Jm- 

asenbed to penum, also asenbed to the populus or umversus populus (1, c 17, nos 1 sqq , 

the c 19, nos. 6sqq , n, c. 1, no 11). Kirchner (n, § 1) vindicates ‘real majesty’ 

Respublica for the socteias popuh coahta, Boxhom (1, c 5) attributes the majesty of the 
or Populus Respublica also to the populus, Alstedius (p 18) ascribes sovereignty to the 

populus or subditi umversi, and Bortius, while he generally vindicates it for the 
Respublica, gives it equally in cc 2, 6 and 7 to the populus Besold and Tulden 
also identify the Respublica, as the ‘Subject’ of ‘real majesty’, with the com- 
munity of the people, indeed, they even identify the Respublica with omnes 
suiguli, when they are distinguishing it [as the possessor of ‘real majesty’] 
from the democratic authority possessing ‘personal majesty’ (n. 43 supra) 
Limnaeus, loc cit , expressly describes the Respublica, which continues to 
remain m possession of ‘real majesty’ after the creation of a ‘personal 
majesty ’, as being the umversUas or umversus populus (see supra, n 69) Werden- 
hagen (1, c. 6) and Bercknnger (1, c. 4, §§6-10) describe the ‘Subject’ of 
‘real majesty’, which they sometimes call by the name of Respublica and 
sometimes by that of Populus, as collectivum (supra, n. 67). 
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114 . Thus the Respuhhca or Populus, as the ‘Subject’ of real majesty, is 
generally held to possess (1) the nght of originally appointing the Ruler, 
which comes into force again in the event of the extinction or forfeiture of 
the powers of the authorised Ruler, (a) the right of fixing and maintaining 
the conditions of the contract between ruler and ruled , and (3) the nght of 
consenting to constitutional changes and alienations of territory. It is also, 
as a rule, held to possess (4) the nght of resistance to, and deposition of, a 
Ruler who has broken the contract, and (5), in addiuon, all other rights 
which are reserved by special provision when ‘personal majesty’ is vested 
in the Ruler. See particularly Bortius, on the distinction between jura regm 
and jura regia (c 1, §2) , on the vanous jura regm which ad 1 psam Rempubltcam, 
or ad populum, spectant (c. 2) , and on the several jura regia swe regalia in detail 
(c 3) See also Paurmeister, 1, cc 19, 21, 22, 23 and 30, Besold, De maj s 1, 
c *> §§ 5 ~ 8 > C. 6, §2, s 3, cc 2 and 7, Tulden, 1, c. 11 , Arumaeus, loc cit , 
Limnacus, loc. cit , Bcrcknnger, 1, c 4, §8 

116 . Cf Besold, De maj. s 1, c I, §7, where a distinction is drawn 
between the ‘patrimony of the King’ and the ‘demesne of the Kingdom’ 
as regards the latter, nuda proprietor est penes Unwersttatem populi swe Rem- 
publicam, usufructus eastern penes Regem, and therefore there can be no alienation 
without the consent of the People See also Bercknnger, 1, c 4, §8 the 
ownership of the demesne, as the dos Regm, is vested in the umversus populus, 
but the usufruct belongs to the 1 mperans Cf also Bortius, i, c. 2, § 16 

116 This is particularly emphasised with regard to changes m funda- 
mental law, or in the territory of the State (Besold, s 1, c 1, §§5 and 7, 
Tulden, 1, c 1 1 , Bortius, c. 2, §§ 1 4-2 1 ) , and in regard to the choice of a new 
ruler (Bortius, c 2, §§3-13) and the deposition of a tyrannical ruler For 
the right of deposiUon of the tyrannical ruler, see Boxhorn, 11, c 4, §§45sqq 
and Disqms polit c 3 , Hilliger m Arumaeus, n, no 13, c 9, Frantzkcn, ibid 
IV, no. 42, §§g2-ioi , Brautlacht, Epit. vrn, c 5, Limnacus, loc at , Berck- 
nnger, I, C 5, and Bortius, c. 7, who argues that contranatur majestaXi, si 
Prmceps in permciem et rumam Reipublicae abutitur potestate, contra quod remeduan 
est ut resutat populus et, si opus, deponat eundem; for since the Prmceps eo ordine, m 
et jure admxssus est, ut salutem Reip procuraret, dissoloitur obligatio et hoc solo 
casu populus potior The same general theory [which is applied to the tyran- 
nical ruler] is also applied by Bortius to the case of a breach of pacta expressa 

117 The nght of the Ruler to public power and pubhc property was often 
concaved as a dmgliches Recht * Cf R Sixtinus, 1, c. 1, no. 38 ( quasi propria) , 
Paurmeister, 1, c 18, nos. 6-10 ( dorrumum oerum et plenum in all rights of 
government belongs to the People, but the dominium utile, the usufructus and 
the other jura reaha mnommata belong to the Ruler) , Limnacus, loc at. (uni- 
fructus) According to Bercknnger (1, c 4, §§6-7) the People abandons the 
‘ exerase ’ of majesty privative, but retains the ‘ substance ’ cumulative, whether 
we regard it as retaining that substance rations juris et propnetatis, or whether 
we apply the analogy of a case of ‘ letting ’ or locatto (there can be no question 
of ‘selling’ or venditio)^. In §8, however, Bercknnger simply says that the 
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two ‘majesties’ are related to one another as domtmum is to 1 isufrvctus Otto 
(§§ 18-19) regards the Ruler as only administrator 

118 . On the varieties in the treatment of majestas personalis see the author’s 
work on Althusius, pp. 168-71. 

119. The statement of Bercknnger (i, c 4, § 7) is obscure He makes the 
people, by creating a ‘personal majesty’, cease to be a persona actu, but 
continue to remain a persona potentia, mono actu, sed posstbtlt It is equally 
diffi cult to detect any clear meaning m §ao, where he deduces from the ‘ real 
majesty’ of the Respubltca contrahens the conclusion that the People, after 
erecting a Ruler, has still no Superior reahter, though it has one personaliter. 

120. See the writer’s work on Althusius, p. 171 

121. This is the conception which Grotius applies m dealing with the 
acquisition of political authority by the voluntary or enforced subjection of 
a people (i,e 3, §§8-13, n,c 5, §31, in, c 8) , with the alienation of political 
authority, or some particular political right of government or property, 
whether by the Ruler or the People, or by both together (n, c 6, §§3-14, 
m, c. ao, §5) , with the loss of political authority (n, c 9) , with the right of 
resistance to that authority (n, c 4) , and with the obligation of the People 
m virtue of contracts concluded by the Ruler (n, c. 14; in, c. 30, §6) Cf. 
supra, notes 54, 66-7, 70, 89-90, 97 

1 22. Cf. 1, c. 3, §§8-9 it is a mistaken theory that supremo potestas always 
belongs to the People, for the people can alienate or forfeit its original 
sovereignty just as much as an individual can alienate or forfeit his Liberty 
There is also error in the theory of those qux rmituam quondam subjectionem sibt 
fingunt, ut populus tmiversus regi recte imperanti parere debeat, Tex autem male 1 m- 
perans populo subjiciatur See also n, c 4, §§1-7, c 5, §31,111, c 8. 

128 n, c 9, §8 the people is the same whether it is ruled regio vel plurium 
vel multitudims imperw , nor does it change its identity if, having been before 
sm juris, it afterwards becomes subject plenissimo jure. Nam tmpenum quod in 
rege est ut m capite, in populo rrumet ut in toto, cujus pars est caput, atque adeo rege, 
si electus est, out regis farmha extmeta, jus imperandi ad populum redit Con- 
sequently, non desimt debere pecumam populus, rege sibt imposito, quam liber de- 
bebat, est emm idem populus, el dormmum retmel eorum quae populi fueranl, 1 mmo el 
tmpenum m se retmel, quamquamjam non exercendum a corpore sed a capite. For the 
same reason ‘he who has received supreme power over a people previously 
free ’ must hold the same position m [international] conferences as that held 
before by the people itself sic, metsstm, qux regis fuerat locus eum populus liber 
implebit. Cf also n, c 6, § 16 contracts made with a free people are always 
pacta realm . quia subjection est res pemanens . . mmo etiamsi status cimtahs m 
regnum mutetur, numebitfoedus, quia manet idem corpus etsi mutato capite, et ut supra 
diximus impertum quod per regem exercetur non desmit esse tmpenum populi. 

124 He always speaks only of ‘people’ and ‘kin g ’, and, somewhat 
astonishingly, he never finds room for any technical employment of the 
expressions subjection commune et propnum. 

The manner m which Grotius sets on one side the opposite views of Aris- 
totle* is peculiar (11, c. 9, §8). Like other ‘artificial things’, he argues, the 

* Gierke here refers to vol. m of his Genosseiuchaftsrecht, p ai. For Aristotle’s own 
views on the question, ‘When is a State the same’, see Politics, m, c 3 (127608- 
12764 15). Actually the interpretation of these views by Grotius seems to be more 
accurate than Gierke’s interpretation Aristotle, as W. L Newman says (vol. m 
of his edition, p 149), ‘decides that after any change of constitution the State is not 
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State may be considered from different points of view cuntatis species 1 ma est 
consociatio juris et imperil, altera relatw partutm inter se eantm quae regunt et quae 
reguntur; hone spectat Pohticus, 1 llam Junsconsultus. Anstotle only spoke as 
a student of politics, and he therefore did not attempt to solve the question 
of the continuance of a public liability, because it belonged to ars altera 
Grotius’ mistaken conception of the argument of Anstotle (who clearly denies 
the existence of a public liability himself, and only leaves as an open question 
the appeal to legal opinion) is obvious. It is interesting, however, to notice 
that Grotius vindicates the ‘social* [or partnership] conception of the State 
for jurisprudence, and the ‘governmental* for political science, and that he 
places himself among the jurists. 

1 25. Even in dealing with the question whether acts of the Ruler are The 
binding on his successors, Grotius, although he speaks (cf. n. 89 supra) of commune 
an intervening obligation of the ewitas, makes no use of his conception of subjectum 
the subjectum commune; he applies instead the different idea of the Ruler’s never active 
having a collective authority [because he represents the collective people] 
which has the effect of obliging the community at large cf also n 90 supra 

126 In wars, agreements and treaties of peace it is not States as such Externally 
which are involved, but their sovereigns — ‘ those who have supreme power 

m the State* (1, c 3, §4, n, c 15, §3, m, c 30, §2). Accordingly we often 
find Rex and Populus liber mentioned as alternatives (eg n, c 6, § 7, c 9, 

§§8-g, c 6, § 16 and §31 , m, c 30, §§3-4) , but we also find Rex vel Cuntas 
mentioned as alternatives with the same meaning (e g 11, c 15, § 16) 

127 See supra, n 66. Grotius ascribes dominium eminens to the Cimtas , cf Or internally 
I, c 3, §6 — dominium eminens, quod ewitas kabet in ctves et res avium ad usttm 

publicum cf also n, c. 14, §7 and m, c 20, §7 — res subditorum sub emmenii 
dormmo esse Cuntatis, ita ut Cuntas, vel qui Cuntatis vice fungitur, us rebus uti casque 
etiam perdere et alienare possit. But, here again, what he understands by Cuntas 
is the community of the people, and he therefore holds that while the ques- 
tion of compensation concerns the relation of Cuntas et stnguli, the question 
of confiscation ex justa causa concerns only the relation of Rex et subditi (m, 
c 20, §10) Cf alsoo, c 3, §19, on the possible reversion of land without an 
owner ad unioersitatem out ad dormnum supenorem. 

128 Cf 1, c 3, §§8 and 1 1, c 4, §8, n, c. 9, §8. There may even be reges 
sub populo, but they are not true kings 

129 Cf 1, c. 3, §§11-15, n, c 61 §3> m > c 8, §1, c 20, §5 

180 m, c 8, §1. A conqueror may also institute at will intermediate Grotius on 
stages between the two extremes of subjecho mere cunhs and subjectio mere rights of 
henhs. He can also abolish the conquered State entirely, and turn it either conquest 
into a province or a magna farmlia (§2). Along with his right over the uni- 
versitas, he also acquires the res umversitatis and its mcorporaliajura, inasmuch 
as qui dommus est personation, idem et return est et juris omms quod persoms com- 
petit It follows that, even when he leaves a conquered people in possession 
of thejur cuntatis, he can take away from the cuntas, or leave to it, as much of 
its property and its rights as he likes (§4). On the application of the jus 
postlimmit* to a people, see ni, c 9, §9, and on the moral limits to the right 
of conquest, see m, c. 15 

the same, but that the question as to the fulfilment of contracts is a separate one*. 

In other words, Anstotle (just as Grotius says) only makes a pronouncement on the 
political question, and leaves the juridical question alone, as XAyos hipos 

* The right of returning to a former status and resuming former pnvileges. 
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181 . i, c. 3, $13: at m regms quae popult voluntate delate sunt , concede non 
esse praesumendum earn fosse popult voluntatem, ut altenaho imperii sut regt per- 
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182 . 1, c. 3, §11, n, c. 6, §3, m, c.20, §5. In such a case, therefore, [i e 
where the King is king by contract,] it is the people only, and not the king, 
who can alienate right over the State or any part thereof. At the same time, 
the people can only do so accedente consensu regis, quia is quoquejus aliquod habit, 
quale usufructuanus, quod motto attfem non debet (n, c 6, §3), and further the 
consent of the part of the people concerned is also necessary when it is a 
question of alienating a part of a State (ibid. §4). Even alienations which 
are necessary and advantageous do not form an exception [to the rule that 
popular consent is required] ; but here we may take the mere fact of silence 
as consent (§8) The same is also true of the granting of enfeoffments and 
mortgages (§9). The Ruler cannot even alienate any of the lesser rights of 
government ( mutores functiones cimles), so that they become the inheritable 
rights of the recipient, unless the people expressly concurs, or tacitly gives 
authority by developing a customary rule to that effect (§10) The co- 
operation of the people is also necessary for regulations about a regency or 
the succession to the throne (1, c 3, § 15). If the Ruler seeks to carry into 
effect alienations which are invalid, the people has a right of resistance (1, 
c 4, § to), and it also possesses this right in other cases in the last resort 
(ibid §11) 

188 . n, c 6, §7 temtoruim et totum et ejus partes sunt commuma popult pro 
tndtmso a liber populus, or Rex inter cedente popult consensu, can alienate without 
question uninhabited parts of the territory. 

184 . n, c. 6, §§ 1 1-13, m, c. ao, §5. The principle [of the people’s owner- 
ship of State-property] carries the consequence that patnmomum popuh, cujus 
fructus destuiati sunt ad sustentanda retpublicae aut regiat digmtatis onera, a regibus 
altenan tiec in totum nee in partem potest Res modicae constitute no exception, 
except that here it is easier to argue from the people’s knowledge and silence 
to its consent On the other hand, the king may, as fructuarius, dispose of 
the income, and he may also mortgage effectively where, and in so far as, he 
has a right of imposing taxes by his own action [1 e if the long can tax any 
property by his own action to get resources, he may also mortgage that 
property by his own action for the same purpose] 

185 i,c 3,§§8, 11,16, 18, c.4, §§12,14, n,c I 4 >§ 2 - Grotius distinguishes 
two sorts of limitation [on the Ruler], according as it affects (1) only the 
exercitium, or (a) ipsa facultas, and according, therefore, as action contrary to 
the limitation (1) is simply illegal or (a) is null and void. Even limitations 
of the latter sort [1 e. limitations on ipsa facultas, which make any action 
exceeding the limits null and vend] do not involve any diminution of the 
Ruler’s sovereignty, because the annihilation of his ‘faculty’ proceeds non 
ex m supertoris, sed ipso jure. Nor is any division of sovereignty produced by a 
stipulation in favour of popular consent to laws, taxes, etc. Even the addition 
of a lex comrmssona, by which the sovereignty devolved on the Ruler must m 
certain cases be counted as forfeit, and must therefore give way to the 
original sovereignty of the People, does not eliminate the exclusive sove- 
reignty of the Ruler during his tenure. 

186 The case is different, according to 1, c 3, §11, where rule is only 
vested in the Ruler as a precamm [i.e. as a thing of which the use only is 
granted, for a period determined by the will of the grantor]. 
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187 1, c 3i §§17-20. Summum impenum, although it is imum ac per se in- Grotius on 
dmsum, is none die less divisible into potenttaUs and subjtctioac partes, and division of 
there is an actual dtvtsto summtahs between king and people if the people, in Impenum 
the fundamental contract, has reserved some of the rights of government, 

or has reserved a power of enforcement fof the conditions, or some of the 
conditions, of the contract] Cf 1, c 4, § 1 3 • there is ajar resistendi if the king, 
in a case of divided tmperutm, encroaches on * the part belonging to the people 
or senate’. 

188 Cf vol. iv [of the Genossenschaftsrecht, not here translated], p 217 
n. 44, on Lampadius and Scharschmidt cf also the author’s work on 
Althusius, p 175 n 157 

189 . Cf ibid, pp 175-6. 

140 F. Victoria (m, no 7) ascribes original sovereignty to the Respublica. The mews 
Causa vero matenalis, in qua hujurmodt potestas residet,jure naturah et divtno est ipsa of Catholic 
Respublica, cut de se competit gubemare seipsam et admxmstraxe et omius potestates wnters on the 
suas in commune bonum dingert He argues that, even after the transference of nattered rights 
this sovereignty, the Ruler is still bound by his own laws, because he is of the People 
himself pars Reipubltcae, and his laws are to be regarded 1 as if they had been against the 
passed by the whole Respublica’ (no 23) But he expressly identifies this Ruler 
Respublica with the multitude, which is incapable of exercising political 
authority itself (no 8) ; he places the king super totam Rempublicam, and thereby 
also super omnes stmul (no. 15) , and he thus makes the active ‘person’ of the 
State always resident in the Ruler (cf also no 11) 

Vasquez ascribes to the populus both original sovereignty, and, in cases of 
doubt, a right of co-operation in legislation and alienations of territory, 
which arises from a reservation to be supposed in the act of transferring 
original sovereignty (cc 42-3 and 47) , but he describes ipsa Respublica as the 
‘ Subject’ of a right of resistance to a monarch who breaks his contract (c. 8) 

According to Soto, the Respublica has the jus seipsam regendi, but ‘by divine 
instruction’ it transfers that right — retaining however (along with other 
rights) the right of deposing a monarch who has become tyrannical [‘in 
exercise’] The Respublica, which is really nothing more nor less than the 
sum of omnes, is incapable by itself of exercising its sovereignty, and only by 
transferring sovereignty does it become a body which has also a head and 
is therefore capable of action The result is that the Ruler non solum singulis 
reipubltcae membns superior est, verum et to tuts collectim corporis caput, totique adeo 
superemmens, tU totam eham sxrrad punire possit (1, qu 1, a 3, qu 7, a 2, iv, 
qu 4, a. 1-2). Cf Covarruvias, 1, c 1, and Bellarmine, De laicis, c 6 
(Respublica non potest per semetipsam exercere hone potestatem). 

Molina definitely supposes two ‘persons’ in the State — the People and the 
Ruler. He reserves the name of Respublica for the community of the People, 
although he admits that the Ruler possesses sovereignty. The Respublica, he 
argues, originally has all authority (n, d 22, §9) it transfers it secundum 
arbitnum and on such conditions as it thinks fit (n, d. 23, §§ 1 sqq ) ; and it 
recovers it, by right of reversion, if the Rulership be vacated or forfeit (v, 
d. 3). It preserves, in cases of doubt, the right of approving laws (n, d 23, 

§§6-7) • it also preserves the right of property in the bona Regnt, so that the 
Ruler cannot alienate any of them, just as he cannot divide the kingdom or 
surrender it to foreigners non consentiente Republtca ipsa, or, again, alter the 
constitution or the succession to the throne (n, d. 25). The Respublica has a 
right of resistance to tyrants; it can, quoad capita, conoemre, and depose or 
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punish the tyrant ‘by the express will of its whole body’ (m, d 6, v, d. 3, 
§2). None the less, Rex est superior tota Republica [within the terms of the 
authority granted to him] , and he is subject to no real jar deponendi, since 
(1) the Respublua can only proceed against him when he ‘assumes a power 
not granted to him’, and (2) when he does so, and thus acts outside the 
terms of the ‘grant’, neither he nor the people is Superior (n, d 23, §§8-10). 

Suarez regularly describes the commumtas, popular, totum corpus, or hommum 
collectio, as the ‘Subject’ of original sovereignty, and also of the rights of 
transferring and recovering that sovereignty (m, cc 2-4) and of the reserved 
rights of the people which are never transferred at all (m, c 9, no 4, iv, 
c 19, v, c 17) , and he opposes this Group-person, as the Regrtum or Res- 
publua, to the Ruler Accordingly he terms the contract of subjection a 
pactum inter Regnum et Regem (m, c 4, no 5) , he speaks of a consensus Regrn to 
laws (iv, c. 19, no. 6) , and he vindicates for the Regnum or tota Respublica a 
right of insurrection against a king who has become a tyrant ‘in exercise’, 
arguing that, though the people has transferred to him a real ownership of 
political authority, it has added the condition ut politics non tyrannies regnet — 
so that, while in his essence Rex superior est Regno, a contingency may arise 
in which tota Respublua superior est Rege (m, c 4, no 6, c. 10, nos 7-10, 
Opus de tnplici mrtute, pip 1055-6) 

See, in addition, nn 62 and 67 supra, on the ‘collective’ conception of 
the personality of the people m the writers mentioned 
The Ruler 141 Cf Waremund de Erenbergk, De regrn subsidies, c 11, p 150; 

limited by the Bomitius, De maj c. 9 (leges fundamentales et pacta cum populo), c 13 (where 
contractual it is argued that the administration of parts of majesty may be devolved, so 

rights of that an impenum moderation takes the place of summum impenum absolutism) , and 

the People Part pp. 42-3 and I02sqq , Fndenreich, cc 18 and 29 (on the possible 
limitation and restriction of the exercise of the supreme power by certain 
pactumes), Keckermann, 1, c 33, pp 531-2 (on special pacts with subjects, 
which restrict but do not abolish monarchy), Busius, n, c 7 See also 
Molina, n, d 23, and Suarez, m, c 4, no 5, c 9, no 4, rv, c 17 (the Ruler 
may be hmited m the exercise of supreme power, m legislation, in taxation, 
etc , by a translatio sub conditions, for such a conditional transference is a 
conventio utter commumtatem et pnncipem, et ideo potestas recepta non excedit modum 
donatumts cel conventions) 

Division of 142. We find this dualism in Amisaeis (Polit c 8, §§38sqq ; De rep. 

n, c 6, s 1 , De jure maj n, c 1, §1) ‘m ijesty’ is union tndwiduum, non m- 
the mixed dimsibile. union potentiale, non essentials it contains ‘parts’, viz the ‘rights 
constitution ' lajcsty ’, and though it cannot, simul s mta cum omnibus suis partibus, be- 
at affecting long to a number of persi 
sovereignty sees mi, et dwtsim inter pluses distnbm, possint. 

The mixed constitution is interpreted by most of its adherents m the same 
sense of a real [and not merely conceptual] division of powers . cf for ex- 
ample, Grotius m n. 137 supra, Heider, pp 982 sqq , Werdenhagen, n, 
c 25, Limnaeus, Jus publicum, 1, c 10, Schonbomer, 1, c 16, Keckermann, 
n, cc. 4-6, Liebenthal, vm, qu 1 , Bercknnger, 1, c. 5, § 7 and c 12, §§ 15-21, 
Felwinger, Dtss. pp. 4i7sqq. But the ‘person’ of the Ruler still remains 
a divided ‘person’ when the essence of the mixed constitution is held to 
consist merely in a division of majesty into ideal [or conceptual] parts, cf. 
Paurmeister, n, c. 1 (cf vol iv of the Genosscnschaftsrecht [not here translated], 
p. 218); Besold, De statu reip. rmxtae, c. 1 , Tulden, 11, cc. 16-17, Carpzov, 
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Comment in leg reg c 13, s 9, nos. 28-31 We find, however, in Besold, op 
at , and stall more decidedly in Frantzken, De statu rap rruxto, an approxima- 
tion to the view that the partners who share supreme power only constitute 
the person of the Ruler when they are taken conjunctim Cf also Suarez, m, 
c 4, no 5, iv, c 1 7, no 4 and c. 19, no. 6 where the king needs the consensus 
Regru ut publicis cormtiis for his laws, the ‘ supreme legislator’ is not the king by 
himself, but Rex cum Regno. Other thinkers only speak vaguely of a common 
capaaty for the rights of majesty cf Busius, n, c 6, and also L de Hartog, 

A Dutch Writer on the State at the Beginning of the Seventeenth Century (m an off- 
print from Nicuwe bijdragen uoor rechts-geleerdheid en wetgevmg, 1882), pp 24sqq 
and 33 

148 Bodin, 1, c 8andn, c 1, and especially the argument (in nos 85-99) 
that any constitutional limitation of the true Ruler by the rights of the um- 
versitas popult is unthinkable, because it at once makes the wuversitas popuh 
itself the Ruler 

144 Bodin, vn, c 2, nos 640-1 (where there is a comparison of the 
Respubhca to a minor) Cf also vol rv of the Genossenschaftsrecht [not here 
translated], p 249 n 156 

145 Gregorius, although he has a doctrine of the Sovereignty of the Ruler Even the 
which makes it single, illimitable, indivisible, and irresponsible (1, c 1, §9, absolutists 
v, c 1 , §3 , vi, cc 1-3 , xxrv, c 7 , xxvi, c 5, §§24-5 and c. 7), none the less suppose a 
makes a sharp division between bona Reipublicae and bona patnmomaha Prm- personality 
ctpts, and he will only describe the former as being, at the very most, quasi of the People 
propna Pnncipis (m, cc 2-3 and Syntagma, m, c 2, §§8-10) He also allows 

the possibility of a limitation of supreme power per legem electumis (m, c 7). 

Bomitius, again, while he assigns the ‘person of the State’ decisively to 
the Ruler — by whom alone Respublica station adipiscitur et conservat {Part. 
p 45 , Demaj c 5), and who stands above the People, even when they are 
regarded as a community, m virtue of being the ‘Subject’ of a smgle and 
indivisible majesty (Part, pp 47sqq., De maj cc. 3 and 1 1) — at the same tune 
refuses, like Gregorius, to recognise the Ruler’s nght of property m bona 
Reipublicae ( Part pp 7osqq ), and regards limitaUons of absolute power as 
possible (supra, n 141). 

Keckermann goes to the length of allowing the possibility of resistance 
and deposition even against the absolute Imperans, though he makes the ex- 
ercise of these rights more difficult in that case than it is against the Monarcha 
certis pactis et conditionibus assumptus (1, c 28, p 431) 

According to Claudius de Carrnn, Regia potestas and Reipublicae potestas are 
identical (1, c 10), inasmuch as by natural law the Respublica necessarily 
transfers, without any reservation, the whole of the power which rested 
originally in itself (1, c 9) , but the acceptatio popuh continues to be necessary 
for legislation (1, c 3) 

Barclay [unlike these thinkers] recognises no rights of any description as 
belonging to the People According to his argument every true monarchy 
is absolute, and its existence is incompatible with any limitations, or any 
division of power, imposed by fundamental law (n, rv, v, c. 12) All the 
rights of the People are transferred, and thereby cease to belong to the People 
(rv, c 1 o , vi) . imiversa negotia Reipublicae demandantur Regi (rv, c 25) ; there is 
never any right of resistance or deposition (m, cc 4-16, v, cc. 7-8) In 
Barclay, however, there is no question of any theoretical construction of a 
State-personality [1 e he does not get beyond the conception of the personal 
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Icing to a conception of the impersonal ‘persona Cwttatis’, which might have 
involved him in problems of the relations of the long to this persona] . 
Armsaeus on 146. Cf Poltt c. 6, De rep 1, prooem §§4sqq. and c. 5, s. 3-5. He thus 
the Ruler assumes that, when the form of the State is changed, the Respubltca dis- 
and the appears but the Cimtas remains, and he states the question which Aristotle 

societas of raised in connection with such changes* m the form, 'Qpatenus acta Ra- 
the ruled publicae obligent Cmiatem?' His conclusion is that ‘contracts made by the 
Respubltca only’ do not bind ‘the whole Cvntas' on the other hand ‘con- 
tracts made by the whole people’, and ‘agreements made and expenses 
incurred for the welfare of the Ctrntas’ (in regard to which the 'tacit consent 
of the people’ is to be assumed) continue to hold good ‘if the Respubltca dis- 
appears’. He also contrasts the personality of the People with that of the 
Ruler in other connections, and, more particularly, he refuses to include 
within the scope of the Ruler’s ‘majesty’ the right of property in the territory 
and belongings of the State (fie jure maj. in, c. 1). But he entirely excludes 
the People as such from all the rights of the Respubltca {De rep . n, c 2, s 5, 
c 3, s. 8; Poht c 14; De auct pnnctpum 1 n populum, cc 2-3, De jure maj 1, 
cc. 3, 6) , and he accordingly holds that where a monarch is limited by the 
constitutional rights of the People, there is no longer any question of a true 
monarchy, but only of a forma mixta {De auct etc c. I, §§4sqq , De jure maj. 
I, c 6). It follows that the Respubltca, which includes and connotes the 
whole authority of the State {De rep 1, c. 5, s 3), is identical with the Ruler, 
and the ‘person’ of the Respubltca can therefore be also expressed by a per- 
sonification of his majestas or digmtas {De rep I, c. 5, s. 4, De maj in, cc 1 and 
3) More especially, the immortality of his digmtas serves as a means of 
securing the continuity of the Respubltca in the event of a change in the line 
of succession ‘ So far as the rights of majesty and the status imperil are con- 
cerned’, the successor to the throne is bound by the contracts (though not 
by the decrees) of his predecessors, where such contracts have been made 
nomine dignitatis, et pro Republtca, in regard to matters appertaining to the 
dignity itself, but ‘in matters appertaining to the fisc’ [1 e to his own private 
treasury, as distinct from the public funds], he is only responsible as heir 
{Dejure maj 1, c 7) Between the 1 person ’ of the State or Respubltca, as thus 
conceived, and that of the People, there may be an obligatw inaequalis, but 
there can be no really effective contractual relation (ibid, c 6) 

Hobbes' 147. De ctve, c. 5, Leviathan, c. 14, c 17. tanqwm si umcmqve imusqmsque 

version diceret Ego huic hormnt, vel hoc coetui, auctontatem et jus meum regendi me ipsum 

of contract concede, ea condicume, ut tu quoque tuam auctontatem etjus tuum tut regendi in eundem 

transferor Cf the author’s work on Althusius, pp. 86sqq , ioisqq. , and for 
different conceptions see pp 341 sqq. 

Hobbes 148 Dectoe,c 6,§i,c 7; Leviathan, c 19 In particular he argues that 

rejects the the assembled people, even when it wishes to retain supreme power, cannot 
idea of the continue to be a ‘person’ unless it immediately transforms itself mto a con- 

People as cilium regularly meeting and deciding questions by a majority-vote, which 

a ‘person ’ mvolves a devolution by all and single of then: whole personality, through 
a mutual contract, upon the democratic Ruler as ima persona {De ctve, c. 7, 
§§5—7). In an aristocracy, the constitution of a curia optimatum to rule as ‘a 
single person’ means that the people immediately ‘ceases to exist as a single 
person’ (ibid §8), and is ‘at that moment dissolved’ (§9), ‘being no more 


See supra, n. 124. 
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a single person, but a dissolute multitude’ (§10). Similarly, if a monarch 
be chosen, populus statrn atque id factum at persona ase destntt (§§12, 16). 

149 . De cut, c 6, §30, c. 7, §§7, 9, 12, 14, 17; Leviathan, c 19 The mon- 
arch in a monarchy, the Senate in an aristocracy, and the majority of the 
people m a democracy, are all orrott obhgatione hben , they are not bound by 
any contracts made with individual subjects or with the whole body of 
subjects . they are not even pledged by any oath they may have taken. They 
cannot therefore do injustice to their subjects, either as individuals or as a 
whole. Any reservation of the rights of the People m a democracy, by means 
of a contract made at the time of the institution of the Ruler, is inconceivable, 
because the People was not a person before the establishment of the principle 
of majority-rule, and the only contract which was possible at that time was 
merely a contract between individuals and individuals A similar reserva- 
tion m an aristocracy, or a monarchy, would be null and void, because 
the people receiving the promise [that its reserved rights will be observed] 
disappears as a person with the institution of the aristocratic or monarchical 
Ruler, ‘and when a person disappears, all obligation to that person dis- 
appears also’. A contract between the Ruler, after he has been instituted, 
and the People, is impossible, because all that then remains over against 
the sovereign is merely a ‘dissolute multitude’ Nor can any legal nexus of 
any sort exist as between the Ruler and his individual subjects, because the 
will of individuals has been merged entirely in the sovereign will 

150 Den ve,c 5,§n,c 6,§§4-ao,c 7,c i2,§§i-7,c 13, c 14, §§20-33, 
Leviathan, cc 18,19,21,23,30 

151 . Deane, c 6,§§t7-I9,c 7, §§4and 15-17,0 1U,§ 5, Leviathan.cc 18,29 

152 See supra, nn 84, 86, 87. 

158 Hobbes’ account of the similarity and difference between the mon- 
archical and the republican sovereign illustrates particularly how much he 
identifies the ‘ personality’ of the Ruler with the physical substance of a man 
or a body of men The republican sovereign only really exists for him as long 
as it is actually m session m the interval it sleeps, and this sleep becomes 
death if the right of meeting at its own discretion be lost. Cf De cive, c 7, 
§§6, 10, 13 and Leviathan, c 19, and especially De one, c 7, §16, with the 
acute deductions in regard to temporary monarchies which are derived 
from this principle. 

154 De ave, c. 5, §§6— 1 1 , Leviathan, c. 17. This contract is more than a 
‘consent or concord’ it is a real union of persons, in personam imam vere 
omnium umo. By it ‘the wills of all are reduced to one’ . td unus homo vel 
urms coetus Personam gerat untuscujusque smgulans, tdque unusquisque auctorem se 
fateatur ase actvmum omntum, quas egent Persona ilia, ejusque vohmtati et judicio 
ooluntatem suam submitteret 

155 . De ave, c. 5, §§9-10, 11, c 6, §1 , Leviathan, cc 16-18, 22. Hobbes 
declares absurd the opinion of those who say, ‘ of Kings bearing the Person 
of the State’, quod etsi singulis majora, unioersts tamen minora sunt; nam si per 
untversos mtelhgunt Cun tails Personam, ipsum mtelhgunt Regem, itaque Rex setpso 
minor ent, quod at absurdum, sui per untversos multitudmem mtelhgunt soluiam, 
smgulos mtelhgunt, itaque Rex, qut major singulis at, major quoque ent unwersis, 
quod iterum at absurdum.* Most thinkers are, however, in Hobbes’ view, 
unable to see how Cimtas m Persona Regis contmetur ( Leviathan , c. 18) 

* See the statement of this argument m the English version of the Leviathan, 
c. 18, at the beginning of the third paragraph from the end of the chapter. 
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150. Hobbes is never tired of drawing out the distinction between a 
community constituted as a person and ‘ a dissolute multitude to which no 
action or right can be assigned or of describing the people without a Ruler 
as a mere ‘multitude’ cf De cine, c. 6, §§ 1-3 and ao, c 7, §§5, 10, 16, 18; 
Leviathan, cc 16, 18, ig He will not even allow the name of ‘people’ to be 
applied to such a body, and he remarlcs [De cive, c 12, §8) that it is a mark of 
revolutionary opimon quod homines non satis distmgmmt voter populism et multi- 
tudmem The ‘ people ’ is a unity with a single will and activity the ‘ multitude ’ 
is not. The ‘people’ rules in every form of State, and even m a monarchy 
(for ‘ the people wills by the will of one man ’) : the ‘ multitude ’, in all forms, 
means the subjects In Democratia et Anstocratia ctoes stmt multitude, sed curia 
est populus; et in Monorchia subditi sunt multitudo, et ( quamquam paradoxical sit) 
Rex est populus If, following the vulgar use of language, we call the masses 
by the name of ‘people’ — if we speak of (what is totally impossible) a re- 
bellion of the cuitas contra regem, and describe the will of discontented sub- 
jects as ‘the will of the people’ — we are invoking, sub praetextu popult, cuies 
contra cimtatem, hoc est midtitudmem contra populum. 

157 De ewe, c 6, §19 the usual comparison of the Ruler to the head is 
false, a comparison of him to the soul is the only proper comparison, be- 
cause the soul is the instrument of the will, and it is through the instru- 
mentality of him qui summon habit impenum, et non aliter, that ‘ the State has 
will ’, et potest velle et nolle. The chief council is a better analogy to the head; 
cf Leviathan, Introduction and c 1 9 

158 Cf supra, notes 100 and 101; De cive, c 5, §9, §12, c 6, §1, c 12, 
§8, Leviathan, cc 17-19 Hobbes’ very definition of the State already in- 
cludes the attribute of personality In the De cive, c 5, §9 (after an account 
of the institution of a ‘civil person’ by means of a umon of wills, and an 
explanation of how this ‘person’ differs from individuals, and even from 
omnes simul, si exapiamus eum cujus voluntas sit pro voluntate omnium) we get the 
definition Cimtas ergo (ut earn defimamus) est persona una, cujus voluntas ex paths 
plurium hormnum pro voluntate habenda est ipsorum omnium, ut singulorum mnbus 
et facultahbus uti possil ad pacem et defensumem omnium. A similar definition also 
occurs in the Leviathan, c 17. Here, after giving an account of the contract 
made at the time of the State’s foundation, he continues, quo facto multitudo 
ilia una Persona est, et vocatur Cimtas et Respublica, atque haec generate) est magm 
dims Leviathan vel — ut dignius loquar — mortahs Dei, cut pacem et protectionem sub 
Deo immortah debemus omnem. Then follows the definition — ‘A State is one 
person, of whose actions a great number of men have made themselves 
authors by mutual agreements one with another, to the end that he should 
use the power of them all at his own will for peace and common defence’. 

159. About the same time as Hobbes (1642) Graszwinkel developed an 
absolutist theory of indivisible and illimitable ‘majesty’ ( potestas una, summa 
m se, et absoluta) which held the same position m the State as God in the 
Universe or the soul in the body, and excluded any independent right in any 
other part of the State [cf n. 93 supra]. But Graszwinkel failed to attain the 
conception of a single and homogeneous State-personality , and his failure 
was due not only to the theocratic basis from which he started (cc. 1-3), but 
also, and indeed primarily, to his dualistic conception of the nature of 
‘majesty’. He maintained the distinction between ‘real’ and ‘personal’ 
majesty; and all that he contended was that the one might [on occasion] 
exclude the other E.g. ‘real majesty’ exists to the exclusion of ‘personal 
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majesty’ (a) m a Republic, (4) m a monarchy during an interregnum, 
(c) when it appears as a source of fundamental laws, and (d) where the 
monarch is Rex sub conditione Conversely, the ‘personal majesty’ of a true 
lring includes ‘real majesty’, which thus disappears as a separate entity 
(cc. it>-n) 

Salmasius, m the Defensio Regia of 1651, is already obviously under the 
influence of Hobbes. Like Hobbes, he regards the uni versus populus or uni- 
versitas, m a true monarchy, as a mere aggregate He holds the original 
rights of the people to be entirely merged m the sovereignty of the king, 
arguing that these rights only belonged to omnes collective sumpti, 1 c to the 
people as a concio, and that the king has taken the place of such concio ( unus 
instar concioms) He depicts the king as the one representative of the unity of 
the people ( unus tnstar totius poptdi ) , and he holds that there is no community 
of the people confronting him which is capable of exercising any rights (cf 
esp c. 7). Salmasius, however, does not attempt to deduce any conception 
of the personality of the State from these ideas 


§15. THE NATURAL-LAW THEORY OF ASSOCIA- 
TIONS [ DIE ENGEREN VERB AND E] 

1 Bodin, who includes in his initial definition of the State the fact that The position 
it is composed of families (1, c l,no 1), vigorously defends against Anstotlc* of the Family 
the propriety of making the theory of the Family a part of Political Science, in political 
on the ground that the family is both a fundamental element m and an theory 
‘image’ of the State (1, c a), and he proceeds at once (1, cc 3-5) to treat in 

detail of the three powers which exist m the family [the power of the husband, 
that of the father, and that of the master] Amisaeus takes a similar lme, 

Poht cc 2-5 and De rep. 1, cc 1-4. see also Danaeus, 1, c 3, Cruger, disp. u, 

Heider, pp 32sqq., Velstemus, dec. n-m, Bormtius, Part pp 3flsqq , 

Liebenthal, disp n-rv, Olizarovius, Lib 1 

On Besold’s treatment of the three family societies and the general family- 
community which they compose, see vol tv of the Genossenschaftsrecht [not 
here translated], p 13 Gregorius does homage to a similar point of view 
(1, c. 2), but he does not discuss the Family in any detail Conring also holds 
that it is only societates domesticae and the State which have their origin 
m Natural Law: cf. Diss. de republica, Op m, pp 763 sqq , and De necessanis 
cuntatis partibus, ibid. pp. 7 48 sqq 

2 This is the line taken by Bodin, 1, c. 6, Armsaeus, Polit c 6, De rep 1, 
c. 5, Cruger, disp in; Heider, pp. 25sqq , Velstemus, dec. rv-v, Bormtius, 

Part. p. 40, Liebenthal, disp v, Olizarovius, hb n-m 

8. Bodin first treats of corporations in his third book, under the head of 

* Anstotlc, in the beginning of the Politics, where he is controverting the Politicus 
of Plato, distinguishes the theory of the Family from that of the State Later, 
however, m the course of Book 1 and the beginning of Book n, he deals largely with 
the theory of the Family as a part of the theory of the State. 
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Tht treatment administrative law. Here he describes, as Retpubltcae partes ae veluti membra 
of groups singula, quae pnncipt Reipublicae quasi capiti illigantur, first the Senate (c 1), 

as institutions then the officials (c. 3) and the administrative boards (cc. 3-6), after that 
qf admimstra- the corporations (c. 7), and finally the Estates (c 8). 
live law Gregorius similarly brings under the head of administrative law his 

account of the advantages and da n gers of corporations (De rep. xm, cc 3-4). 
He regards corporations as being mere institutions of positive law after the 
State has once been formed — although, m the same context, he refers to the 
natural development of an ascending senes of groups [while the State is being 
formed] (ibid c a, §2) 

Amisaeus, m his comprehensive treatise on politics, only devotes a few 
scattered remarks to local communities and corporations at the end of his 
theory of the subditi majestati (c. 12, p 133) BomiUus simply treats associa- 
tions as subdivisions of Estates (Part. p. 72), and many other political 
theorists similarly consider local communities and corporations merely as 
political divisions of subjects — cf. Heider, pp 268-71, Hoenomus, disp. 2, 
§§52-7, Velstemus, rv, qu 8-9; Busius, 1, c. 13 (in a context in which the 
family has also been previously treated m cc. 10-1 1, and the institution of 
clientship in c. 12); Kirchner, disp xrv, Liebenthal, disp v, §§1-78 We 
often find associations completely omitted by political theorists (e g 
Cruger), and still more often by the theorists of natural law (e.g. in the 
treatises cited above, § 14 n 2) 

4 This is particularly the case with the ecclesiastical theorists of Natural 
Law, and more especially with Molina and Suarez. 

Bodin' s S. Bodin, distinguishing collegia rerum dmnarum ac publicae pietatis causa 

classification from collegia rerum hwrumarum, divides the latter mto those which have ‘juris- 
qf collegia diction and those which have not. In the former category of these secular 
‘colleges' he includes only ‘magistrates and judges’, in the latter, ‘colleges’ 
for the educatio juventutis, and medicorum, sckolastuorum hormnum, mercatorum, 
opificum, agncolarum sodahtia [such colleges thus being either educational, or 
professional, or occupational] — see loc. at no 330. 

Later, in dealing with the ‘powers of colleges’, he gives pre-eminence to 
the ‘colleges of magistrates and judges ’, as being praectpua, because they non 
solum collegas singulos ac collegu tolius rmnorem partem, sed eastern quoque rehgio- 
sorum et opificum collegia, pro jure suae potestatis moderantur et coercent These cor- 
porate bodies of judges and magistrates are distinguished from other 
‘colleges’, which are only concerned with their own particular negotta com- 
munta, by the fact (a) of their handling turn sua turn ahena negotia, and (b) of 
being constituted potuis altorum quam sua causa. But they too ‘must rightly 
and duly administer law for their own members, individually as well as collec- 
tively’, before they assign rights to others. Bodin adds one qualification 
The right of a college to exercise jurisdiction itself over its members is a 
nght which is only to be recommended in the case of the ‘most prudent’ 
colleges’ for other colleges, the jurisdiction of superior colleges and of the 
Prince is preferable (nos 332-3). 

Bodui on 8 Bodin argues that these other colleges [1 e colleges other than those of 

the rights qf magistrates and judges] jurisdictions et impeno vacant, and have only a ‘nght 
private °f coercion and moderate castigation’ within the limits of their statutes: 

‘colleges' even Frederick II assigned no more power to Rectors of Academies and 

headmasters of schools Where collegia religions causa constituta are m question, 
the judex ordinanus has to decide how far a penalty or sentence of expulsion 
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imposed by a college is admissible Any rule to the effect that disputes 
between members must only be brought before the college has no validity 
in cnmiru etjudicio publico, and in pnvatis judiciis the decision of disputes by 
a college is only valid when it takes the form of an ‘ arbitral award’ — and 
even so it must be passed by a unanimous resolution. The summoning of a 
meeting by the senior members or officers binds nobody to appear, unless 
the summoncr 1 mpenum habet failing that, recourse must be had to the 
government in order to issue a binding summons , but only moderate penal- 
ties can be imposed on those who absent themselves, even when such a 
summons has been issued Collegia and universitates may issue edicts, saints 
legibus, but they must not even discuss what is forbidden to them by law, or 
anything that is not included in the sphere of their corporate affairs 
(nos 333-7)- 

7 . Loc at.no 331 (victus communis is no more necessary than an acranum Bodmon 
commune ) see also no 332 (a ‘college* can only acquire a capacity of in- corporate 
hentance by a special privilege to that effect [cf the modem French rule property 
which requires administrative authorisation for the acceptance of a gift or 
legacy by an Itabhssement publtque ] , the idea of a corporation does not neces- 
sarily require a capacity of inheritance, or even of acquisition) 

8 Although umversitas rum potest peccare, immo ne consentire qmdem, Bodin Bodtn on 
holds that, in consequence of the identification of the majority with the the offences 
whole body, penalties may be properly imposed on the corporate body (such of corporate 
as withdrawal of the right of meeting, cancellation of privileges, fines, and bodies 
confiscation of property), if an offence has been committed after proper 
discussion and decision in due corporate forms On the other hand, he 

would spare innocent individuals from incurring penalties which affect their 
body or life — or even their property, so far as it is possible to distinguish 
their property from that of the corporation For the rest, basing himself on 
a full review of historical facts and on political considerations, he advises 
the following of a just mean between severity and excessive clemencs 

(nos 337-42) 

9 Gregorius, after speaking of the origin and the various species of ec- Gregorius 
clesiastical and secular corporations, and after limiting drastically the scope T/tolosanus 
of collegia licita (De rep xm, c. 2), proceeds to discuss in his next chaptei on the same 
(c 3), with an unusual wealth of detail, the offences of corporations (especi- theme 
ally those of monopoly and heresy), and the three remedia which the sovereign 

can apply m dealing with such offences They are ( 1 ) reformatio mstituiioms 
(by way of changes, prohibitions, visitations and penalties, §§2-15), (2) 
abolition (§§15-21), and (3) a rule to the effect that non permittendae sunt 
facile novae rehgiones aut collegia (c 4) In the course of this argument therc 
18 no mention of any legal limits on the sovereign power Cf also xm, c 19 
(on offences of fraternities and their suppression) and xxiu, cc. 3-4 (on 
‘factions and conspiracies, and their remedies’) On the juristic treatises 
of Gregorius, see above [vol xv of the Genossenschaftsrecht, not here trans- 
lated], p 60 n. 2, p 65 n 17 and p 91 n 90 

10 . Bomitius demands that ‘for the preservation of the State’, persons Bormtius’ 
should be divided mto three Estates ( Part pp 68sqq ), and these Estates theory of 
should be subdivided in alias partes, quae collegia dicuntur, ut eo rectius et corporate 
facdius sua muner a expedire possmt (p. 72). Each of these colleges — including, bodies 
m the spiritual Estate, those of priests, professors, doctors and the like; in 
the political, those of magistrates, judges and councillors , and in the private 
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Estate, those of agriculturalists, merchants and artisans — is auctontate Pnn- 
ctpts factum it concession. The colleges, when formed, are then united to form a 
corpus, and a number of corpora are finally united to form a mwersitas * For 
the most part they have suam polittam in jure, legtbus, pnoilegiis, pactis, suaqut 
adrmmstrandi forma , but the rights of collegia ui statu prwato [1 e in the third or 
‘private’ Estate] belong only to the sphere of pnvate law as a jus ewium 
speciali (p. 93), and such pnvate colleges, like families, can only have a 
pohtia prwata (p 105) Cf De maj cc 14-39 (where it is argued that a grant 
by the State b always necessary to justify collegiate self-government, juns- 
dictio, the choice of officers, jus cormtiorum, the right of taxation, and the like) 
Armsaeus 11 Amisaeus (Polii c. 12), at the end of his theory of the subditi majestati, 

on corporate speaks of their division into certain classes, ut scilicet commode gubemart per 
bodies jussa et tmpena majestatis posswt. In this connection he discusses collegia, 

corpora and imwersitates on the basis of Bodin’s scheme he rqects entirely any 
toleration of associations without ‘ the consent and the confirmation of the 
State’, but he allows to colleges a power of making rules de rebus suis et ui 
colleges, and also, by authority of a special grant to that effect, a juns- 
dictio in colleges Similarly, m his de jure majestatis, he interprets all corporate 
authority as the result of a ‘ concession ’ made by the State, except in so far 
as it is merely the exercise of a power to enter into contracts or of other 
rights at pnvate law cf n, c 2, §§8—9 and m, c 7, § 10. 

Bustus on 12 This is the argument, essentially based on Bodin, which we find, 

corporate e g. in Velstemus, Dec. rv, qu 8-10, Heider, pp 268-71 , and Liebenthal, 
bodies Disp. v, §§ 1-78 Busius takes a more independent line he starts by dis- 

tinguishing the State, as the all-embracing umversitas, from a umversitas such 
as a local community or a collegium (1, c 3, §3), and he then proceeds to 
treat particularly of collegia et corpora, which he considers to be identical (1, 
c. 13). He defines a corporation as umversitas plunum cwium, qm in cerium 
ahqucm finem contrahunt societatem ad simditudinem cwitatis he refuses to tolerate 
any other associations than those which are authorised by the State he 
recommends an extreme prudence, which will allow only useful corporations, 
will admit no discussion of public affairs, will only recognise ‘statutes’ [or 
by-laws] as ‘private agreements’, and will permit only pnvate, but not 
public, associations He also refuses to allow any liberty of meeting. Cf 
Hartog [as cited in §14 n 142], pp. 15-16 and 20-1 

18 Cf supra [vol rv of the Genossenschqftsrecht, not here translated], 
PP ”sqq 

14 Cf e.g. Oldendorp, Isagoge, j, p 181 , Winkler, v, c 2 and c 4, where 
a distinction is drawn between respublica majestatis and respublica mumcipahs 
Winkler argues that ‘majesty’ has, ‘of itself and m its own right’, the whole 
of the authonty of government , but he adds that conceditw etiam magistraiin 
promnciali aut mmicipali mterdum, ui pro modo junsdictioms sibi commissar legem 
feral, sed hare omnia precan 0 et mdultu majestatis, non jure propno. 

Ecclesiastical 15 In this sense we find Covarruvias arguing (Pract qu 1, c. 4) that the 
writers ‘supreme jurisdiction of the king’ (which he calls the ‘ Majona’) excludes 

unfavourable any independent right of nobles, or of Cuntates, if the king himself takes action 
to Groups It is only when the king fads to make provision, or is prevented from doing 

* Does this mean that the colleges m any one Estate form a corpus, and these 
corpora m turn form the umversitas Regml Bodin has a somewhat similar view of the 
relations of collegium, corpus and umversitas; but his umversitas is only a local com- 
munity (cf pp 64-65 supra). 
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so, that a imwersttas can appoint a Rector for itself Molina (v, d. 3, §§3-5) 
ascribes all junsdictio to the tota Respubltca, and therefore to the king, with the 
result that magnates, towns, and the like, can only have a ‘derivative 
jurisdiction’ cf. n, d 666, and Lessius, 11, c 33, dub 2, on the right of 
taxation. 

16 Suarez (1, c 8) divides potestas praeceptwa, which can issue commands, Suarez 
into potestas dommatwa (or oeconomtca) and potestas junsduttonts (or politico) The regards all 
former may be found even man ‘imperfect community’ [eg the Family] , for real authority 
{a) the father has [naturally] a potestas dommatwa over his child, and (6) such as belonging 
power may also arise from contract — either under natural law, through an to the State 
agreement of marriage, or under positive law, through voluntary entrance 

into a relation of service The potestas jurisdictions! is confined to the ‘perfect 
community’. Only a ‘supreme head’ can have the legislative authority on 
which a potestas junsdicttoms follows, and an inferior can only exercise such 
authority within the limits m which it has been ‘communicated to him 
by the head ’ 

17 According to Suarez (in, cc 2-3, 9) legislative authority, in the sphere Suarez on 
of leges cwiles , belongs only to sovereigns. This means that it belonged the rights of 
originally to the People, and has subsequently come to belong either to municipalities 
Reges suprerm (and, m addition, other ‘princes without a superior’, and 
territorial princes subject to the emperor who have been duly enfeoffed 

as sovereigns), or to sovereign republics Per contra, according to Book in, 
c g, nos. 16-21, the ‘statutes’ [or by-laws] of ‘communities’ have in- 
herently nothing of the nature of lex The ‘statutes’ of emtates minores [ cimtas 
being here understood to signify an Italian city of the medieval type], in the 
form in which they are recognised by Bartolus,* are either mere pacta, or 
praecepta Humana temper aha, sicut sunt praecepta patnsfamihas m damn sua, and 
even the enactments of cwitates maximae and magnae (species which ought not 
properly to be distinguished) are really either pacta, or (as Baldus holds) 
simply the expression and outcome of junsdicito The real question [when 
we are discussing the legislative powers of a municipality or civitas] is 
whether (1) the cimtas is a ‘free people’, and, as such, retmeat in se ahquam 
potestatem supremae rnpubheae et per 1 Ham se ipsam gubemet, or (2) illam [sc 
potestatem ] simpliciter transtulent m ahquem pnncipem, vel quohbet ahojusto titulo 
[ potestas 1 lid] translate sit. It is only of the former of these two alternatives 
that the Lex 'omnes populi ’ speaks The instant a city is ‘subject to some su- 
preme Prince’, it can no longer make laws ex potestate propria At the most — 
and then only by virtue of a reservation made by itself at the tim e of ‘ trans- 
ference’, or as the result of a later ‘concession’ made by the sovereign — it 
is able statuere de rebus ad suam peculutrem gubematicmem et adnunistrationem per- 
tinentibus In other respects [1 e apart from these particular matters] it needs 
the ‘confirmation of the superior’ What is true of cities is similarly true of 
provinces, and particularly of corpora mystica. 

A similar view appears in 1, c 8, no. 5 and 11, c 1, nos. 8-10 Cf also vi, 
c 26, nos 4-25 magistrates cwiles aut respublicae mfenores et cwitates subjectae 
can never establish any rule which runs contrary to the jar commune of the 
State, the Superior, on his side, can abrogate even the statute which he has 
confirmed, but the statuentes themselves have no such power of abrogation 

* On Bartolus, and his doctrine of the cimtas stbi pnneeps (the Italian city-state 
as ‘its own prince’), see C N S Woolf’s book on Bartolus of Sassoferrato, pp irnsqq 
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if the confirmation he gave was essenttalis, or if, even though it was only 
accidentahs , ‘the Prince by confirming [a statute] made it his own law’ — 
which is to be presumed the case 

18 Cf vn, cc 1-20 According toe 3, nos 8-9, c g, nos 3-1 1 and c. 14, 
no 4, a ‘private person’ or an ‘imperfect community’ ( ima fanulta) can pass 
neither a lex expressa nor even a lex tacita they can only establish a praeceptum, 
or a statutum, per madam path seu mutuae conventionis — and the ‘precept’ or 
‘statute’ must be clearly expressed. On the other hand, any ‘perfect com- 
munity’ ( ewitas , populus, congregatio ecclesiastica, [corpus~\ mercatorum) may 
consuctiuhnem introducers, inasmuch as, passively regarded, it is legis capax, and, 
regarded actively, it can make laws ut coryuncta prmcipi vel facultatem ab eo 
habeas, although its inherent power extends only to the making of statuta 
conventionalia None the less (according to cc. 13, 14, no 5 and c. 18), the 
consent of the Prince is always necessary [to the validity of customary rules], 
whenever ‘the people itself is not the supreme Prince’. In the case of com- 
munities with a power of making rules, this consent can be given by a 
general authorisation in the case of other communities, the de facto tolera- 
tion of a ‘prescriptive custom’ is adequate, but otherwise an act of personal 
assent is necessary — though that assent may be given tacitly, assuming 
always that the Prince is cognisant of the usage in question 

10 Cf v, c 14 only the sovereign can tnbuta importer e it is consequent 
on the nature of ‘majesty’ that any other person — though he may acquire 
a nght to the exaction of traditional dues — can never acquire a right of 
taxation, and similarly, while the sovereign may grant to an inferior ut 
nomine el auclontate sua tnbutum rmponat in particulars casu, he cannot make a 
valid grant to an inferior of ‘the general privilege of imposing a tax inde- 
pendently of his own approbation’, since such a privilege would offend 
against the nature of the Stale and the suprema potestas 
20 Thus the answers given by Suarez (rv, c 6) to the question, Qjiae 
commumtaies seu congrcgalumes ccclesiasticae habeant potestatem leges condendi, 
depend entirely on the fundamental principle that any autonomy belonging 
to ecclesiastical associations must either be the result of an ‘ecclesiastical 
jurisdiction ’ granted by the Pope, or, if it takes the form of passing by-laws, 
then such by-laws can only be regulae operandi positae ex conventione tllorum gut 
sunt de commumtate see especially nos 12-13, 19 and 21 

21. Thus in Gregorius (xnr, c 2), Velstemus (Decis rv) and Licbenthal 
(Dtsp v), collegia, corpora and umversitates are reckoned as societates in Heider 
(pp 268-71) they are contrasted, as societates pnvatae, with the societas 
publica of the State. Bodin (1, c. 2) compares families and corporations, 
without suggesting that there is any difference between the idea of family 
authority and that of the authority of the corporation in his view families 
are already competent to make statuta (eg ‘house-laws’ [like that of the 
Habsburg family], or compacts of mutual inheritance) , and he only refuses 
to allow the making of such statuta to fanuliae obscurae (no 13) It has already 
been mentioned (supra, n 10) that Bormtius assigns the rights of corporations 
proper [collegia in statu prwato ] to the sphere of pnvate law Amisaeus (Polit. 
m, c. 12) also reduces the internal rights of associations to the level of the 
rights of ‘societies’ [or partnerships] • supra, n. 11 , ad finem 
22 Busius (1, c 13) their rights contmentur prope jure societatis, but with 
some modifications, e g. they are not dissolved by the death of their members, 
and they can act on the majonty-pnnciple, see n. 12 supra. 
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28. The traditional [Roman-law] theory of corporations is reproduced 
almost in its entirety in Gregorius (cf also xm, c 2, §7 on kospitalia and put 
loca regarded as collegia) , in Besold [sec vol rv of the Genossenschaftsrecht, not 
here translated, pp 11-16], and in other writers Some of the essential 
parts of that theory are also reproduced in Bodin, in Molina (cf eg n, 
d 3 on the property of corporations, d 300 on loans to an ecclesta or cuntas, 
and d. 536 on hypothcca tacita of the property of the administrators of a 
corporation) , in Suarez , and elsewhere 

24. This is the view adopted by Bodin (ni, c 7, nos 334-6), when he 
draws a line of division between (1) affairs in which omnes singuli must agree, 
because there is a question of a right belonging to all the members seorsum a 
commumoru, and (a) affairs m wluch the majority decides, because jus uni- 
versorum is concerned Cf Oldcndorp, op. cit 1, p. 163, and Liebcnthal, 
Dtsp v, §§63-77 It is on the basis of this view that Bodin argues (loc. cit 
no 331) that it is compatible with the idea of a ‘college’ that there should 
be a pnneeps collegn who has impenum tn collegas [1 e over each distributively], 
but not that there should be a prmceps with impenum tn umversos [1 e over all 
collectively], as there is m a consistonum, a gymnasium, or a fatmlia Amisacus 
takes a similar line, op cit p 133 

25 Thus Bodm (loc cit no 332), in spite of his description of jus collegn 
as jus untversontm, argues in favour of the continuance of this jar collegn until 
it is legally abolished, even when all the members [collegae universt] have 
disappeared — declaring that it is folly to identify the collegium with the 
collegae [He thus assumes that a college is a fictitious individual, distinct 
from its individual members.] He also regards the capacity of owning pro- 
perty, and particularly that of inheriting it, as a special privilege granted to 
the collegium [as a fictitious individual] 

26 Bodm (loc at nos 334-6) deals in detail with the validity of the 
majority-pnnaple, recognising that principle in so far as there is nothing to 
oppose it either in jura smgulorum or m leges ejus qui collegn creator est quasque 
pnneeps impeno suo vulere jussit But majority-decisions, he argues, require a 
regular meeting, and the presence of two-thirds of the members, and then 
plus possunl duae paries coactae quam omnes seorsum. They bind the minority, and 
all individuals, but they do not bind the whole body itself or the majority 
The majority can always abrogate its decisions, as the sovereign can abrogate 
a law, or the testator a will, or contractors a contract, and this is the case 
even with a unanimous decision, if the question concerned is one de jure 
miversorum, though not if it be one de jure smgulorum seorsum Bodin mentions, 
m this connection, that he had himself prevented a decision of two of the 
Ordmes Francorum which would have enured to the detriment of the Third 
Estate 

27 Cf Busius, supra, n. 12; Armsaeus, De maj ni, c 7, §10 (‘01 corwen- 
tioms’) 

28 Cf Bodm, loc. cit nos 337-42 (supra, n 8), and Oldendorp, loc. at. 
P 39 

29 Thus Molina (n, disp. 3, §§7, 11, 12) draws a distinction between 
(1) dominium umversitalis, which belongs to it jure unwersitatis and mcludes 
pastures and forests which are used by all and (2) dommium particulare . . . quod .. 
unwersitas seu commumtas aliqua non secus habet ac si esset persona pnoata He holds 
that the taking of wood m the common forest {disp. 58), and the use of the 
common pasture {disp. 59), are dependent on the regulations made by the 
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local community as owner, but he argues that offences by members of a 
local community against such regulations — unlike encroachments on the 
pastures or forests of other communities — should be punished only by fines, 
and not by the exaction of compensation (unless it be a question of really 
considerable damage), because the common property still remains intact 
[after the offence has been committed]. He refuses to admit that the lord of 
the manor court has any property m the common, and allows him only a 
joint right of user suo orduie et grodu (d 3, § 1 1 , d 59, §§ 3-5) 

Similarly Lessius (n, c 5, dub 13-14) denies any obligation to pay com- 
pensation (unless ‘great damage be held to have been done to the com- 
munity’) m cases where a community has prohibited the use of its pastures 
and public woods and a person has offended against such a prohibition ut 
loco publico commumtalis cujus ipse at pars 

Lugo (1, pp i42sqq , disp 6, sect 9) takes the same view [that no com- 
pensation is due], unless there is a question of considerable damage, or of 
use for profit by means of sale to others, or unless the common has been let 
to a third party He argues that any offence [by a member of the community 
against its regulations], unlike encroachments on entirely strange woods and 
pastures, which belong to another community or to a private person, is only 
an offence against oboedientia, and not an offence against justitia The relation 
between miversitas and smguli is different, however, in a monastery [from 
what it is in the case of a secular body] [In the latter case], oppidani smguli 
retment suumjus parhalc ad ilia bona, and they have a right of controlling their 
shares, because full and free property remains with the community and Us 
members, even if the administration thereof has been transferred to some 
manager on its behalf [In a monastery], although thi monks in commum 
habeant corum bonorum dommium, ita lamcn lota admmistraho esl penes commum- 
lalem vel praelatos, ut smguli neque ex parte possmt condonarc alrquid 
Suarez on 80 Suarez distinguishes between (1) the ‘natural community of man- 

the various kind ’ and (2) the commumtas politico vel mystica, which is ‘ only one in virtue of 

forms oj a specific act of union m a moral association’ The latter kind of community 
commimity is either of divine foundation (the Church) or of human invention The com- 

munity which is of human invention is again either ( 1 ) ‘ a perfect community, 
which is capable of political government’, or (2) ‘an imperfect community', 
which does not form a corpus and is destitute of vis coachva ‘ Perfect com- 
munities’ include not only the State but also local communities, and not 
only ‘real’ but also ‘personal’ groups (such as orders and fraternities) — 
provided that such local communities and ‘ personal ’ groups have perfection 
regimen et moralem umonem, and so, while ‘imperfect as parts in regard to the 
whole’, arc ‘perfect as regarded in themselves’ Even so, they are ‘not 
absolutely, but comparatively or relatively , perfect ’ On the other hand the 
‘private household ’under the paterfamilias is absolutely imperfect cf 1, c 6, 
nos 18-20, and also supra, nn 16 and 18 

81 Ac cord mg to 1, c b, only a ‘perfect commimity’ is passive legis capax 
(nos 1— 16 and 21-22) But law need not always be imposed on the com- 
munity qua commimity (ut commumtas est et corpus mysticum) On the contrary, 
it generally affects the community not as being a community, but as being 
so many individuals (non collective, sed distributive, no 17), and it may also 
rtfer to a part of the community only (nos 23-4) Yet a law which only 
aflccts the commimity qua community — e g a law which commands or 
forbids some act which can only be done by the corpus mysticum itself— is still 
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a true law, for though such a law applies to una mdivtdua commumtas and this 
community is called una persona feta [1 e. though the law seems to be made 
for me ‘person’, which is contrary to the nature of law], yet the ‘community’ 
wa'commumty ’ [1 e asumof persons], it possesses the necessary permanence, 
and it is directly intended to secure the common welfare of all its members 
Moreover, the stnguli de ilia commumtate are also indirectly obliged bv such a 
law See, m addition, 1, c 7, and (on the other hand) the passages on the 
contractual character of ‘statutes’ cited in nn 17, 18 and 20 alxivr 

82 Cf the Vmd c Tyr , where it is argued that any part of the kingdom, 
and therefore any province or city — but not any individual, because the in- 
dividual is not a ‘ part ’ — has the right and duty of resistance when the pact 
with God is broken (qu n, pp 94 sqq ) These parts too have severally 
promised for themselves [just as the whole kingdom has promised for itself] 
that they will be true and obedient to God in accordance with the stipulation 
He has made (pp. 99-100) — as is also the case, the author adds, with the 
Estates of the Empire in Germany, or with ‘parts’ of the Church, such as 
the ecclesta Galluana [as a part of the Church Universal] Therefore, unwersi 
in regtombus et urbibus may rise in revolt, auctonbus magistratibus tanquam a Deo 
prtmum, dem a Prmcipe constitutis (p 1 14) , and cities and provinces which do 
not seek to avert an attack on CJod’s church by force of arms arc guilty of a 
grave nn (p 228) [As untverst in a province or city may resist, so, too, may 
the governors] qui altcujus partis regtomsve tutelam susceperml , lyrannidcm tyran- 
numque ab ea regione urbeve arcere jure suo possunt (qu ill, pp 304 sqq and 
326 sqq ) , and thus individual nobles [as having the tutela of a ‘ part’] may 
begin a revolt, though private persons ran never assert the jus gladtt 
against a tyrant The treatise De jure mag (qu 6, pp 2(1 sqq and 74, 
qu 7, p 92) arrives at similar results Danacus (in, c 6, p 223) requires 
the consent of every province to any change of the constitution, and 
he adds that, when a province is not asked for its consent, ‘some hold 
that it can choose for itself its own form of polity’ — but this, he adds, is 
dangerous 

83 Cf for what follows, the first eight chapters of Althusius' Politico, and 
also c q, §§1-7, c 18, §§90-1, c 38, §§76 and 1 10-14, c 34> §84 see also 
the connected account of the argument of these passages in the author’s 
work on Althusius, pp 2 1 sqq Reference may also lie made to lus Dicaco- 
logta, 1, cc 7-8, 25-33, 78-81 

84 Cf vol in of the author’s Genossenschaflsrecht, pp 544-5 

35 Althusius mentions (Poht c 4, §25) — but without as< nbing any great 
significance to it — the special category of the corpus (which is a broader 
association of a number of collegia), as assumed in Bodin and olhr r writers 
Like Bodin and others, he counts as ‘colleges’ not only ( 1) guilds and trade- 
corporations and (2) corporate Estates and ecclesiastical societies, but also 
(3) collegiate courts of justice, administrative Boards and ecclesiastic al 
Boards (c 4, §30), and (4) assemblies of representauves (c. 5, §§54 and 
60 sqq ), provincial diets (c 8, §§49 and 56 sqq ), and general diets (c 18, 
§62 and c 33) 

36 In the first edition of the Politico, the category of ‘ political association ’ 
is lacking. In that edition Althusius begins his classification of associations 
by distinguishing the consocialw particulans from the consociatio universalis (1 e 
the State) ; he then subdivides the consociatio particulans mto the consociatio 
naturalis necessana (i.e. the Family) and the consociatio civdis spontanea, and 
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finally he subdivides the ‘voluntary civil association’ into the consociatio 
prwata in collegio and the consociatio publico in umvcrsitate 

87. On the political theory of Althusius see, in the previous section, nn 36, 
5 2 » 17. 65, 67, 70- 3, 75, 77, 82-5, 87, 96, 106, 108-9 

88. See supra [vol rv of the Genossmschajtsrecht, not here translated], 
pp 178 sqq. 

The idea of 89 This is the line followed by Casmarmus (c 66), who contrasts this 
of the composite respublua with collates confoederatae It is most marked in Hocnontus, 

Rospublica who places the kingdom composed of a number of cities — under the name 
Composita of respublua composita (d 12) — half-way between the city-state, which he 
terms a respublua simplex (d 11), and the ‘confederation’ proper He vests 
the several parts of tins ‘composite State ’ with a large measure of autonomy, 
including even the right of secession (d 9, §§44-54) , but he regards collegia 
et sodalitates as merely useful divisions of the subjects of the State (d 2, 
§§52-7) 

German 40 See, for example, Matthias ( Coll poltl d rv-v and Syst polit pp 20- 

legal writers 194) Soctetas, which is the primary conception, is either ‘natural’ or ‘civil 
who largely and voluntary’, ‘natural society’ includes the three ‘domestic societies’ 
follow the [husband and wife, father and child, master and servant] ‘ civil and volun- 

federal tary society’ shows itself first in its ‘particular’ form — m the mats, pagus, 

scheme oj oppidum, collegium, corpus, umversitas and cwttas — and then in its ‘universal’ 
Althusius form, the respublua 

Gneinztus treats successively of the Family (ex 11-vn), the provincial 
community (ex vm), collegia (ex ix), and the cuntas (ex x) he declares 
‘Fellowships’ to be useful (ex tx, qu 2), but regards them as permissible 
only ex auctontate superims (ibid qu 5) 

Koenig begins his theory of the State by enumerating Families, collegia, 
corpora and umversitates among the constituent elements of the Respublua , and 
he then sketches the process of development towards incrcasinglv broader 
and higher forms of society (Acus dtsp 1, §§123-9, Theatrum polit 1, c 1, 
§§37&*9i) 

Werdcnhagen starts his classification of socutas humana (11. r 13) from the 
distinction between ‘particular’ and ‘universal’ society ‘Particular’ 
society hcdividesmtothe'simple’society ofthcfamily community (cc 14-17), 
and ‘composite society’, which may be either an extended family -group 
(c 18) or a ‘Fellowship’ (c 19) Under the head of ‘universal society’, 
which is also termed unwersitas, lie counts the incus, pagus and cuntas , but he 
thinks it a misuse of language that institutions of higher education should be 
designated by this term (c 20) He expressly insists that the ‘ principal 
cause’ of every collegium is the agreement of its members, the ‘grant of a 
superior’ being the ‘less principal’ (though still an indispensable) cause 
(f 19. §5) 

Berckringcr (1, c 17), in dealing with ‘the conjunction of persons and 
things in the family, college, corpus and umversitas', begins with the Family 
(§2) , he then deals successively with the ‘college’, which is produced by the 
consensus cotimtnim et magistrates (§§3-8), the corpus (§9), and the umversitas 
(§§10-11) — including both the umversitas personarum (§§12-17) an d the uni- 
versitas return (1 e the territory, §§18-21)), finally, he treats of the umon of 
both of these species of umversitas m the Respublua, which, he holds, may be 
either ‘simple’ or ‘compound’ (§§22-8) 

Kirchner, in treating of sodahtta, collegia and corpora (dtsp. xrv), regards 
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all corporate bodies as having autonomy and judicial authority over their 
own members, with a certain power of coercion and punishment In $1, 
litt d, he speaks of a * concession by the supreme power ’ as necessary , but 
in litt e he states that corporations are advantageous to the State, and only 
a tyrant will ever suppress them entirely — though secret and nocturnal 
meetings are never to be tolerated (§3) 

41 Cf especially Keckcrmann (1, c 15, pp 2 r , r ,-7',), 1 it spcciali cura sub- 
ditorum collecttm consideratorum He distinguishes subditorum commuma ex rntura 
(1 e the Family) from subditorum commmuo magis ex institute emit, though lu 
admits that community of the latter sort is also based partly on natural law 
Community by civil institution mav be cither (1) ‘more particular’, eg 
collegium, coetus, coni'entus, synagogc and sodalita v, or (2) ‘more universal’, as 
in any sort of collectio plurium divrrsi status hominum ut imum corpus et locum m 
quo simul habitant The latter species — the tcri itorial corporal 1011 or umversi ta t — 
may be either ‘major’ or ‘minor’ 1 he ‘minor’ sort is the local eomrmiilitt, 
which appears as a umversitas rustica in via* vcl pagis, and as .1 univerntas oppi- 
dana vcl urbana in the various sorts of towns The ‘major’ sort of ti mtoii.il 
corporation is an area composed of a number of rural and urban communi- 
ties, and such an area may be either angustior (c g tin ‘district, prefe t tuu , 
barony, county’) or latior (eg the ‘provinei. duchv , kingdom') 

In spite of thi structure which he thus builds, Kccki rmann rejects tin 
principle of liberty of assot lations, as being incompatible with the mon- 
archical prineipli Where ‘colleges have liberty of meeting’, as the nobles 
have in Poland, it is a sure sign ol the presc nee of aristoc rac y or dcm<>< racy 
The monarch cannot allow any association which has not received Ins 
consent, and he must punish secret unions severely, nor will he ever pirmil 
his subjects to erect a corporation cut ipse non praesit sua aurtunlate per personam 
aliquam a se delegation He w ill also reserve the appointment, or at any rati 
the confirmation, ol the officers of ‘colleges’, since the ‘constitution and 
authority of the whole college’ resides in these officers, and therefore the 
person appointing or confirming them ‘ has also conliol over the 1 (institution 
and authority of the whole college’ Even in republics, he argues, tins |righl 
of appointing or confirming the officers of ‘colleges’] is advisable (pp 2G1-2) 
He treats the local community in the same way as the ‘college’, vesting the 
sovereign with the ordering of its constitution, the appomlinc nt of its ollic ers, 
and a perpetual tutelary supi rvision (pp 265 sejq ) 

Schonborner adopts a similar view He treats of the Family (1, c 10), 
collegia el corpora (e 1 1), union sitates (c 12) and the civtlas (c 13), but like 
Keckermann he allows the erection of corporations only ‘by the authority 
of the sovereign’, and he gives the same advice to the sovereign, word for 
word, in regard to [the appointment or confirmation of] officers The same 
line is taken in the treatise De statu politico seu cwili hbn sex, 1, disr 33-42 

42 Kee kermann (loc cit ) adopts as Ins basis the conception of commmuo 
Matthias (loc cit ) uses the idea of the commumcaho[ produced by societas 
Schonborner adopts Althusius’ theory of consociatio and the communicatio 
rerum, operation, juris et benevolentiae which it produces (1, c 1 1 ) , but he re- 
gards tins consociatio and communicatio as creating a corpus myslicum which is 
like the natural body — instar umus homims est, ejusque personam repraesentat — 
and he avails himself of this point of view to reproduce in exlenso the whole of 
the Roman-law theory of corporations (1, c 13) 

Bercknnger takes the same lme as Schonborner He uses the idea of a 
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‘union of minds, services, persons, things and laws’ (i, c 17, §7) , the fiction 
of the single personality, combined with the idea of the material identity of 
the umversttas with its individual members (§ 10) , the traditional theory of 
the rugotia jundica and the delicts of corporations (§§ ia— 17) , and the 
customary distinction of the various species of public and common property 
(c 16, §§15-33) 

Grotius on 48 Afterwards, m his theory of contracts (11, c 12), he treats of societas 
associations negotiators (§24) and societas navalis (§25), and devotes a whole chapter to 
foedera (c 15) 

44 . Cf 1, c l,§3 a ‘society without inequality’ exists as between fratrcs, 
ewes, amici, foedcrati an ‘unequal society’ as between pater et hben, dominos 
et sent, rex et subdtti, Dens et homines In the same way there are also two sorts 
of jus turn — aequatonum and rectonum 

45 n, c 6, §§4-8, in, c 20, §5 cf the passages in nn 97 and 132 to § 14 

40 . Cf supra, nn 57 and 66 to § 14 

47 Cf supra, n 51 to §14 and pp 5i-2sqq , with nn 97, 98, 99 
Grotius on 48 Cf the decisive statement in n, c 5, §17, quoted in n 74 to §14 

the majority- Grotius proceeds to discuss in detail a number of questions — the possibility 

principle of an equality of votes, in which case no decision can be attained [m matters 

of policy], but in criminal proceedings acquittal must follow (§19), the 
methods prescribed by Natural Law for arriving at a decision when there 
are more than two sententiac (§19), the rule of Natural Law by which jus 
absentium accresctt interim praesentibus, while positive law often requires the 
presence of two-thirds (§20) , the ‘natural order’ among the soett, according 
to the ages of the members (§21), and the counting of a majority by the 
shares [belonging to the members] where a res (e g an inheritance or an 
estate) is the basis of the societas (§22) 

Grotius on 40 m, r 2, § 1 It is true that the members are responsible for the sum 

corporate involved m proportion to their shares, but they are responsible non qua 
liability for smguli, sed qua pars tmwersorum As against this rule of Natural Law, the jus 

debt gentium voluntarium may introduce, and appears to have actually introduced, 

the rule that pro eo, quod debet praestare cwilis ah qua societas out tjus caput, ‘ there 
is a lien and obligation ’ (sometimes primary and sometimes secondary) ‘ on 
all the goods, corporeal and incorporeal, of the persons who are included in 
such a society or are subject to its head’ (ibid §2) There is a need for 

such a rule, since it is difficult to get at the t mperantes, nor does it contradict 

Natural Law to such an extent as to be inadmissible 
Grotius on 50 Cf 11, c 21, §§2-7. A community is responsible, properly speaking, 

the delicts only for its own delicts, and thus it cannot be responsible for a factum 

of coTjwrate smgulorum, except as the result of its own patientia or receptus (1 e harbouring 

bodies the person or persons concerned) Conversely, singuli are responsible for 

the offences of the unwersitas, and subditi for the delicts of the summa potestas, 
only in cases where they have incurred a joint responsibility by giving assent 
thereto or by executing an unlawful command The results [of a corpor- 
ate delict] descend, it is true, from umversi to smguli, because ubi umversi, 
tbi et smguli umversi non possunt mst ex singulis qmbusque constare, nam smguli 
qmqur congrrgati, vel in summam repuiati, facumt unwersos But the innocent 
minority must be treated gently in the matter of punishment, because, in 
spite of what has just been said, distmctae sunt poenae smgulorum et unwersitatis 
There is a distinction, for instance, between the death-penalty, as applied to 
individuals, and mors cwitatis, cum corpus civile dissolmtur similarly the enslave- 
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ment of individuals differs from the serin tus cimlis of the umversitas or its trans- 
formation into a mere province Similarlv, again, the confiscation of cor- 
porate property is something different from the confiscation of private 
property It is thus unjust that innocent individuals should lose their pro- 
perty through the delict of a umversitas (cf also §§ 1 1, 17, 18) On tlu- other 
hand, a ‘consequential loss’ may affect innocent individuals , just as children 
suffer from a confiscation of property pronounced against their parent, so 
individuals suffer from the punishments inflicted on corporations — sed ea m 
re, quae ad tfisos non pertinet mst per mwersitatem 

5 1 See the preceding note, and also nn 67, 70, 89, qo, 1 2 1 and 1 27 to § 1 4 

52 . In treating of the question raised in 11, c 21, §8— whether ‘a penalty Grotuts tends 
can be exacted in every case for the delict of a umversitas’ — Grotius argues that to resolve 
an affirmative answer appears to be inevitable, because quamdtu umversitas corporations 
dural, idem corpus est The true answer, howevi r, is in the negative A dis- into 
tmction has to be drawn between attributes which art predicated de uni- individuals 
versitate pnmo ac per se, e g the possession of an aeranum or of leges, and those 
which only belong to it de denvatione a singulis, c g the attributes or learning, 
courage, or merit, for such attributes primarily appertain to individuals, 
ut ammxtm habenttbus, quern umversitas per se non habet In the latter case, there- 
fore, the merit disappears extmctis tilts per quos ad unwersitatem mention de- 
ducebatur, and what is true of merit is also true of [the opposite of merit, 1 e ] 
a delict which involves a penalty The position is different, however, in 
regard to divme punishment, whuh often comes upon a later generation 

53 Hobbes’ theory of associations, which is onlv indicated in the treatise 
De ewe, is developed in the Leviathan, where the whole of e 22 is devoted to it 

54 Cf Leviathan, c 22 and De cive, cc 12-13 Hobbes comparis corpora Hobbes on 
legitima to the muscles of the human body, and illegittma to its worms corporations 
[Hobbes remarks that m any event * the great number of corporations ’ is 

Tike worms in the entrails of a natural man’ ] 

55 Hobbes, in c 22 of the Leviathan, also applies this idea to parliaments, llobbes on 
which he regards as ‘regular subordinate systems’, with a personality of Parliament 
their own, which have been instituted for a limited time llicy can only 

discuss proposals put before them by the Ruler, and they have no authority 
other than given by the terms of their summons, olhcrwist then would be 
two powers in the State 

56 . This is the argument of the Leviathan, c 22, but it already appears in 
the De ewe, c 5, § 1 o In such a case [1 e the case of a claim by a subordinate 
system against its members] the members may also occasionally proti-st 
with success against majority-decisions, but this is inadmissible in a sove- 
reign assembly, where such a protest would bring m question the supremo 
potestas itself, and where, apart from that, quicquidfit a summa poles tale auctonbus 
fit ewibus singulis et omnibus 

57 In provinces and colonies he thinks a monarchical constitution pre- Hobbes on 
ferable, as even democracies generally recognise Trading companies, on colonies and 
the other hand, are best managed by a coetus, with a right of voting for all companies 
who contribute money Leviathan, c 22 

58 . He states a different point of view in the De cive, c 7, §14. Dealing Hobbes on 
with the question whether the ‘person’ of the State can itself commit sin, sms and 
he concludes that m a monarchy the Ruler himself commits a sin if he offends delicts of 
against Natural Law, quia ui ipso voluntas civihs eadem est cum naturah , whereas groups 
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in a democracy or aristocracy the im is not that of the persona ctvths, but of 
ci ties ilh quorum sufjragits decretum est—peccatum entm sequitur voluntatem naturalem 
et expression, non pohticam, quae est arttfictosa 

No question of a delictum [1 e a legal offence, as distinct from sm or peccatum ] 
can ever arise m this connection [1 e m regard to the State], as it does in 
regard to Systemata subordtnata The point is simply that peccatum , 1 e sin as 
distinct from delict, cannot be attributed to a persona emits [as such, and 
apart from the ‘natural will’ of its bearer] 

50 . Hobbes would regulate responsibility for debts m Systemata mer- 
catorum in a somewhat different way In such ‘systems’ there should be an 
obligation ‘of each member severally to pay the whole of the debt’ to a third 
party, because that party knows nothing of an ‘ artificial person’, sed personas 
naturales eorum omnes obligan stbt suppomt On the other hand a creditor who 
is also a ‘member of the System’ — being, in that capacity, a debtor himself 
[and so unable to take action against individuals which would also be action 
against hims elf] — can only take action against the system and its common 
funds [In this latter case, therefore, the general rule enunciated in the text, 
that the system alone is liable, applies also to systemata mercatorum ] If the 
State, by virtue of its supreme power, demands money from such a system, 
the members must furnish the sum demanded by making proportionate 
contributions [1 e contributions proportionate to their shares] 

60 Cf eg Bicrmann’s Dim de jure pnncipatus, I, p 6, § to, Michael, I, 
p. 1 88, §§9sqq , Cluten, n, p io, §3 and pp 35sqq , §§9-15, Engclbrecht, 
n, p 187, §§97sqq , Sinolt Schutz, 1, ex 1, th 16-19 A different view 
appears mWurmscr, Exerc in, qu 2 and 22 (the Empire is now only a name) 
cf also Limnaeus, vu, c 1, no 32 (Roman Empire and German monarchy 
have gradually merged to such an extent quod nemo, nisi tile qui divum choros 
regit, dissolvere potens est) 

Suarez (in, c 7, nos 1-13 and c 8) expressly demes the emperor’s im- 
penum rrmndi even the Pope, according to m, c 6, has no such imperium, 
because, apart from the States of the Church, he has no ‘direct temporal 
power’ Cf also Vasquez, cc 8, 20, 21 

61 Connanus (1, c 5, nos 1 and 4, and c 6, nos 2-3) holds that jus 
gentium is the product of a societas humana, in which the original unity of 
mankind has continued to be preserved even after its division into ‘civil 
societies’, and m which a relic of the old community of all men thus persists 
For similar expressions cf Omphalus, 1, c 38 and Winkler, 1, c 9 

Gregorius Thol (i,c 3, §§ 1 lsqq ) regards commune jus gentium as the survival 
of a cimtas mimdana, with God for its king and all men for its citizens, which 
m all other respects has split mto coetus et amtates particulares 

Gryphiander, in §§ i2sqq of his De cwilt societale (printed in Arumaeus, 1, 
no G), speaks of a universalis societas humana, cujus mnculum est jus naturals 
Cf Johannes a Felde, 1, c 1, §5 

Suarez (in, c 2, no 5, c 4, no 7,c ig.no 9) argues that m secular matters 
ahqua umtas still survives from the [original] unity of mankind, so that men 
continue to constitute a societas et communication and although tmaquaeque 
cimtas perfecta, respubhea, aut regnum, sit m se communttas perfecta et suis membns 
cons tans, nthilormnus quaehbet illarum est etiam membrum aliquo modo hujus universe 
this is the basis of international law 

Grotius speaks of [States as] membra umus corporis (n, c 8, §26, c 15, 
§§5 and 12) , of a societas humana (ibid c 20, cf c 21, §3) , and oljus gentium 
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as securing property even to children and lunatics, personam tllorvm interim 
quasi sustmente genere humano (ibid c 3, §6) 

62 . Albencus Gentilis (in his Dejure belli of 1588, pp 11-13) refers the Ideas of a 
obligation of jus gentium to the fact that, although all peoples have never world 
assembled [to enact it], quod successive omnibus placere visum est, td tohus orbis Common- 
decretum fwssc existimatur He adds immo, ut rectto cimlahs et legislatto est penes wealth 
cmtatis majorem partem, ita orbis rectto est penes congregationem majons partis 

In the same way Victoria speaks of a human commonwealth, including 
all States as its members, in which majority -decisions are valid {Rel in, 
nos 12 and 15) 

The Vmd c Tyr makes the unity of humana societas the source of a right 
and duty of neighbouring States to intervene for the protection of oppressed 
subjects against a tyrant (qu iv, pp 348-58)— just as (ibid pp 329-48) it 
makes the conception of a single Church the justification of intervention 
against religious oppression 

Boxhom (1, c 2, §§3-8) regards jus gentium as the outcome of the universalis 
Respubltca omnium homuium 

08 The idea [of a natural community connecting States] is absent in No inter- 
Bodm and his school In the view of Hobbes, as we should expect, the natural nationalism 
condition of States, like the primitive state of nature among individuals, is tn Hobbes 
a condition of bellurn omnium contra omnes, and a real international law is 
therefore absolutely impossible 

64 Suarez (loc cit ) lays emphasis on the idea that it is only particular Suarez on 
nations which are States with legislative power There cannot, therefore, international 
be any leges cunles universales, common adhesion to international law con- society 
stitutes only a societas quasi politico et moralis, and it is only ‘in a sense’ {ahquo 

modo ) that States are members of a larger whole Connanus also (loc cit ) 
terms the universal society only quasi omnium urbs el emtas, and international 
law only quasi jus civile 

65 Cf Bodin (rr, c 6, no 224 and c 7) , Allhusius (PolU r 17, §§25-53), Federal 
Casmannus (c 66), Hoenomus (dd 12 and 13), Grolius ( Apologelicus , Pans, ideas 
1622, c 1). See also Brie, Der Bundesstaal, 1, pp I4sqq and G J Ebcrs’ 
recent work on Die Lehre vom Staatenbunde, Breslau, 1910, pp losqq 

66 See above [vol iv of the Genossenschaflsrecht, not here translated], 
p 274 no 74 See also Wcrdenhagen (m, c 25, §16), on a federation as a 
corpus foederatorum, but not a respubltca, Althusius (c 33, §§122-36), on 
cormtia soctorum confoederatorum, and Arrusaeus (De rep 11, c 4, s 2, §§22sqq ), 
on confoederationes arcliores which have the appearance of a Respubltca 

67 Ini, c 3, §7 Grotius deals both with ‘unions ’(which he knows only in Grotius on 
the form of personal unions), and with ‘ confederations ’ ( Staatenbunde ) In a, unions and 
cc 15-16, on the other hand, he deals only with ./ewfirre or treaties, which he foedcr a 
divides into ‘equal’ and ‘unequal’, and he remarks in an earlier passage 

(he 3, § 2 1 ) that even an * unequal treaty ’ docs not extinguish sovereignty. 

Grotius was the first thinker to draw th< contrast between unions and federa- 
tions cf Juraschek, Personal and Real Union, p 2, and Ebcrs, op cit 
PP > 7 «iq 

68 See Victoria, Rel 1, qu 5, no 8 and in, Vasqucz, Controv 8,20,21, Catholic 
27, Soto, rv, qu 4, a 1-2, x, qu 3, a 1, Molina, 11, d 21, Lessius, 11, c 5 theory of 
and m-rv, Suarez, 1, c 7, no 5, c 8, no 9, 111, c 3, no 8, cc 6-8, Contzen, the Church 
11, c 16 and vi, Claudius de Gamin, 1, cc 13 and 15, Menochius, Htero- as superior 
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politico, i, c. i and n, cc. isqq. Among the Monarchomachi, see Boucher, 
i, cc 5-8 and 18, and n, Rossaeus, cc. 3-1 1 , Manana, 1, cc 8 and 10. 

See also Pighius (ti54a), Hierarchuu ecclesiastical assertio, Cologne, 1551 
(first printed 1538), Sanderus, De msibilt monorchia Ecclcsiae, hbn VIII, 
Louvain, 1571, Schulting, Hierarchuu anaensis, Cologne, 1604 
Theory of 69 See Bellarmine, De memhns ecclesiae rmlitanhs, m, 6, De Stanmo Pontifice 

its poles tas lib V, and De potestate summi Ponhficts in rebus temporalibus ado Barclaium, 

indirecta Rome, 1610, Molina, n, d 29, Suarez, m, c 6, Barbosa on c 6, x, 1, 33 [of 

the canon law], Gonzalez Teller on c 6, x, 1, 6, no 34 and c 6, x, 1, 33, 
nos 14-19 A similar view is already to be found m Soto, iv, qu 1, a 1 
Of course the theory which asenbed to the Pope a direct power over em- 
peror and kings did not disappear : cf eg Restaurus Caldus in Tract 
Utnusque Juris, xvi, no. 30, qu 50, Marta, Tract de jurisdichone, Mainz, 1609 
(esp 1, cc 5, 8, 17-26 and iv); Laymann on c 34, x, 1, 6 and c 6, x, 1, 33 
Theory of 70 Cf Gregorius Thol vn,c 2 , Tulden, De regirmne cwih, 1, cc 17-18, P 
its parity de Marca, De concordia sacerdotu et imperii seu de hbertaiibus ecclesiae Galhcanae 

with the hbn VIII, ed. J H Boehmer, Leipzig and Frankfort, 1 708 (books i-rv first 

State printed at Pans in 1641, and the whole work in Baluzc’s edition of 1603), 

esp. u, c I , where it is argued that while there are potestates distinctae, there 
is a socutas between the two * See also supra [vol in of the Genossenschafis- 
recht ], pp. 8l3sqq 

71 See supra, vol m, pp 79gsqq 

The Lutheran 72 A complete formulation of this expression is to be found in B Carpzov, 
theory Junsprudentia ecclesiastica seu consistonalis In I, tit I, def 2, he desenbes the 

‘double person’ of the terntonal pnnee, who exercises ‘double power, ec- 
clesiastical as well as political’ in 1, tit 1, deff 1 1-12, he treats of the con- 
sistones as his organs mi, tit 3, def 27, he explains the ordered co-operation 
of the ‘whole church’ in the three Estates see also Dects. 1 13 But a full 
elaboration of the theory of the episcopal system may already be found in 
M Stepham, De jurisdictions, m, p 1, cc 1 and 15 In addition see Om- 
phalus, 1, c 3 (there is a ‘double polity’, but the ecclesiastical commission 
of the territorial prince comes from God), E Cothmann on Cod 1, 2, 
qu. rv and Cod 1, 2, Amisaeus, De jure maj n, c 6, De subjections et exemptions 
clencorum, etc (published at Strassbuig m 1635, but written in 1612), 
B Meiszner, De legibus, iv, s 2, Wurmser, Exerc v, qu 1-24, Cluten, in 
Biermann, n, pp i8sqq, §§5-8, Lampadms, p 1, §§16-29, Schutz, u, 
exerc. 14, pp 911-1000, Kmpschildt, n, c. 3 and v, c 8 
Zepper and 78 . This view is worked out completely meg Zepper, De pohtia Ecclesi- 
others on the astica, Herbora, 1595 He treats in Book 1 of the subject-matter of ecclesi- 

Calmmst astical administration , in Book 11 of ecclesiastical office , in Book m of church 
polity government Church government is conducted by conoentus in the four stages 

(cc 1-7) of ‘presbyteries’, comentus classici [or ‘classes’], provincial synods 
and general synods (subject to the general principle that quae in infenonbus 
conventibus aut gradibus decidi possuni, ad supenores devoid non debent), and also 
by visitationes (cc 8-1 1) But the secular authority has a power of co- 
operation, since magistratus and rmmstenum are two institutions of one and 
the same community, ordained for the Church by God (c 12) Compare 
also the doctrine of the Find c. Tyr. (qu. n, pp. 74sqq ) on thejomt contract 
* Cf, for this theory of ‘alliance’, the work of Warburton, Bishop of Gloucester, 
on The Alliance between Church and State, published in 1 736 It was a work which had 
some vogue m England during the eighteenth century. 
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of people and king with God, the treatise Dejure mag (qu 10) , Hotoman, 

Francogallta (c. aa), and especially Althusius (c 8, §§6-39, c 9, §§3>sqq 
and c. 28) Cf also David Blondel, De jure plebis m regumne ecclcsiastico, Pans, 

1648, on the inalienable nghts of the congregation, which are never trans- 
ferred to the government 

None of this applies, of course, to the body of opinion which is based on 
the teaching of Zwmgh. Zwmgli rejected entirely the conception of a 
‘ spintual State’ and a ‘ spiritual authonty’, and ascribed all power of ec- 
clesiastical government, as being ‘ external ’ in its nature, to the Christian 
State see his Works, 1, pp ig7 and 346 

74 Cf Stephen of Winchester, Oratio de vera oboedtenha (1536), in Goldast The territorial 
[Monorchia Sancti Romani Impeni], i, pp 71 (>-33, where it is contended that theory 
Reges, Pnnctpes et Magutratus Chnstiam unusquisque suae Ecclestae supremum ui 
terns caput sunt, et rehgionem cum prims procurare debent Cf also Johannes 
Beckmsav, De supremo et absoluto Regis Impeno liber unus, with a dedicauon to 
Henry VIII, m Goldast, 1, pp. 733-55, Waremund de Erenbergk, De regm 
subsidus (cc 1-2, pp 12-43), who argues for a jus majestatis, suprermtatis, 
supenontaiis absolutae potestatis etiam in ecclesiasticis) , Alexander Irvine 
(Scotus), De jure regm diascepsis, Leyden, 1627, Keckermann, Polit 1, c 32, 
who holds that pnnceps habet jus majestatis ecclesiasticum, ideoque potestatem 
ordinandi ea quae ad cullum Dei et oeram religionem tuendam pertinent, p 516, 

Fndenreich, Polit c 12, Hocnomus, Polit 1, §43, v, §§3-55, Kirchncr, Disp 
VI, Graszwinkel, De jure maj c 5 

Sec also Carolus Molinaeus, Comm, ad Codicem, on Conslit Fnd Imp 
'Cassa et 1 mia’, pp 29-30, and Besold, Diss de maj sect 2 

75 . See above (vol iv of the Genossenscha/tsrecht, not here translated], 
p. 82, n 65,andcf Besold, Diss de maj sect 2, Diss dejure coll c a, §§5-6, 

Dus dejure et dwisume rerum, c 5 

76 See, on the one side, Hobbes, De ewe, c 17 and Lcmathan, c 39, and Uniformity m 
on the other, Milton, Prose Works, n, pp 520sqq toleration 

Biermann (Diss dejurepruic 1, no 16, §§21 sqq ) also combines the demand 
for freedom of conscience (§§26-8) with a general point of view which is 
‘ territorial 

77 . Fourth edition, the Hague, 1661 first printed at Paris, 1648 

78 In this justificaUon of the majority-principle (c 4, §6) Grotius, it is Grohus’ 
curious to notice, deserts the individualistic point of view on which he De Imperio 
strictly insists, in this very connection, m all the rest of his writings (cf 
supra, n 48). 

70 See c. 4, §§9-13 The regimen constitutivum ex consensu, which issues in 
e g the institution of the Sabbath and the appointment of deacons, belongs 
to the Church by Natural Law, data enim umversitate, hoc ipsum jus ex natura 
universitatis contimio seqmtur Positive law may deprive the Church of particular 
rights, but it may also confer upon it an impenum summum or infer ius. 

80 Positive law may confer upon pastors an impenum wfcrius But in that 
case such impenum is not the expression of the sacra fimetio they exercise — a 
function which is subject to the State only m the ordinary way It is the 
outcome, and the expression, of political authority, and therefore pastors, 
in so far as they exercise such an impenum, svpremarum po testatum vicarti et 
delegati sunt. Cf c 2 and c 4, §§7-8, 11-12 and 14 

81 . Cf c 1 Grotius proceeds to deal m detail with the action of sove- 
reignty upon the different areas of ecclesiastical life, maintaining throughout 
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Grotius on the principle that the indestructible rights of the sovereign continue still to 
the rights exist, by virtue of Natural Law, even where certain rights are delegated, by 
of the virtue of positive law, to other ecclesiastical or secular ‘Subjects’ It 

Sovereign depends on the will of the sovereign whether he admits co-operation of the 

over the clergy (c 6) or the participation of synods (c 7, §§ 1—8) m the exercise of 

Church ecclesiastical authority, which includes the power of deciding on doctrine 

(c 5). He can appoint the members of synods, or he can allow them to be 
elected with a reservation m favour of his own jus imperii in electionem , he has 
the power of summoning, adjourning and proroguing synods, and he 
possesses the right of confirming, changing or altering all the acts of synods 
(c 7, §§9-1 7) Ecclesiastical legislation belongs to him, including the allow- 
ance and disallowance of confessions, and the ordering of all things which 
concern ‘the public exercise of true religion’, the Church has no right of 
legislation at all m virtue of the law of God, and so far as it possesses such a 
right in virtue of positive law, it possesses it, at the most, only cumulative et 
dependenter (c 8) The sovereign alone has ecclesiashca junsdutto, all jurisdictio 
of the clergy, so far as it is not really simple suasio et directio, is based on dele- 
gation by the State, and is subject to appellatio ab abusu (c 9) The sovereign 
has the confirming and dismissing of the holders of the necessary ecclesi- 
astical offices ( presbytenum and diaconatus ) , and while the original appoint- 
ment of such persons belongs naturahler (though at the same time mutabihter) 
to the Church, the sovereign not only controls all appointments, but may 
also make them himself (c. 10) He can also institute ecclesiastical offices 
which are not ‘necessary’ (the offices of bishop and elder, c 1 1) he retains 
supreme authority over all boards or corporations or persons in possession 
of ecclesiastical powers, since any inferior potestas exercising a. jus circa sacra 
necessarily derives such right from him, moreover, the authority exercised 
by such inferior powers must be circumscribed, on grounds of expediency, 
within the narrowest possible limits (c 12) 

The only limit to jus imperu circa sacra admitted by Grotius, other than the 
impossibility of controlling actus mterm, is the jus divinum , but even commands 
of the sovereign which are contrary to the word of God oblige the members 
of the State — not indeed to obey, but at any rate to abstain from active 
opposition (c 3) 

Antemius de 82. Views similar to those of Grotius are to be found in Marcus Anlomus 
Dormnis de Domims, an archbishop of Spalato who went over to the Church of 
England ( 1 560-1624) see his Dr rrpubltca ecclesiastica libn X (of which Part 1 
appeared in London m 1618, Part u in London in 1620, and Part m m 
Hanover in 1622), more especially Book v, which assigns to the Church only 
a potestas spintuahs, and no vera projector a et junsdutio, cf also Book vi, 
cc 3-7 

Connng on 88 For Coming's views see the Corollaries to his treatise De constitutions 
Church and cpiscoporum Cermamae (Exerc. vn in Excrc. de rep Germ. Imp ), of May 26, 1647 

State According to the Third Corollary, Ecclesia in fusee terns vere non est ahqua 

respubhea, sed naturam potius habet collegu in republica constituti According to 
the Fourth, however, the ‘authority and assent’ of the Respubhea are not 
needed omm ex parte for an ‘ecclesiastical society’, as they are for the institu- 
tion of other ‘ colleges ’ , and according to the Fifth, the ‘ universal church ’, 
m virtue of natural law and the law of God, is ‘one body’ m exactly the 
same sense as the whole of mankind or umversitas omnium bonorum hominum 
84 Pohtia ecclesiastica (Amsterdam, i663sqq.), vols. i-rv. 
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85 Ibid. Part 1, Bk. 1, tract. 1, c. 1 As distinct from the ‘mystic and m- The collegial 
visible Church’, the ‘external Church’ is a ‘visible collection’, whose ‘im- theory of 
mediate foundation ’ is consensus mutuus el arbilnum exserte declaration eorum gut Voelius 
coimt m ecclesiam, though ‘divine institution’ is its ‘ultimate foundation’ 

(§4) The erection of the ministry also depends on consent 

86. Ibid §8 With strict logic, he rejects the theory of canon law in regard 
to the distinction of ecclesia simplex and ecclesta collegiata all churches are 
‘collegiate’, and none of them has any advantage over any other (ibid 1, 

1, tr 1, c. 6) He also pronounces against all separate ecclesiastical fellow- 
ships and fraternities (n, rv, tr 4) 

87 1, 1, tr a, cc 4-6. He describes the populus seu corpus ecclesiosticum as 
the ‘Subject’ or owner of ecclesiastical authority — not the ‘people alone’, 
nor the cleigy alone, but the whole organised ecclesiastical people including 

88 In I, I, tr I, c 1, §8 Voetius distinguishes four possibilities (1) iden- Four possible 
tity of the political with the ecclesiastical corpus, as in Israel, England, Swit- relations of 
zerland and Geneva, (a) the recognition of the true religion as the only Church and 
pubhc religion, with toleration of different creeds and confessions, as in the State 
Netherlands, (3) a heterodox political community, with toleration of the 

true Church, as in France, (4) a political community hostile to the true 
Church, as in most countries 

80 1, 1, tr 2, cc 4-5 

90 l, I, tr 2, cc 2, 5, 7-15, 11, m, tr 1, cc 3-5 He speaks accordingly 
of a separate politia ecclesiastica, distincta a poliha politico et oeconormca, 1, 1, tr 2, 

<• 7 j §5 

91 1, iv, tr 2, c 1, §§ 1—2 Property belongs to the ‘visible church’, 
because the ‘mystical church’ is not capable of holding property It does 
not belong to prwati, nor again to collegia ctvica or the aeranum publicum We 
may describe what belongs to the Church as bona Dei or patnmonium Chnsti, 
because Christ is the Head of the ‘mystical body’ of which all believers are 
members 

92 Cf. Ludiomaeus Coluinus, Papa Ultrajeclums, seu Mystenum imqmtatis 
reduction a clartssimo vtro Gisberto Voetio, in opere Politicos ecclesiasticae, London, 

1668 This work seeks to prove that the theory of Voetius, if it shows more 
piety, also betrays more absurdity, than that of the papalists Any theory 
which assumes two separate powers is unchristian * 

* The real author of this work was L du Moulin (1G06-80), who after studying 
medicine at Leyden and Cambridge was Professor of Ancient History at Oxford 
from 1648 to 1660, and afterwards lived at Westminster He also wrote a work, m 
English, on The Rights of Churches 
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§ 16. THE GENERAL THEORY OF THE GROUP 
(! VERBANDSTHEORIE ) IN NATURAL LAW 

Stales as 1 See Spinoza, Tract pol c. 3, §§ 11-18; Pufendorf, Elem §§24-6, Dcjure 

moral persons nat et gent, ii, c 3, §23, Thomasius, lnstit jur da 1 1, c 2, §§ioisqq., Gund- 
m a state of ling, Jus nat and Disc c 1, §54, Hertius, Comm, n, 3, pp 2isqq , Becmann, 

nature Mid c 2, J H Boehmer, P. gen c 2, §§3*qq , P spec. 1, c 3, §22 n 6 (who 

speaks of ‘a state of nature or liberty’, involving a species juris naturae, as 

lg free and equal ‘moral persons’), Wolff, Instxt §§io88sqq , 

Jus deineccius, Elem 1, c. 1, §§a j— a, n, c 1, §§1 and 21, Danes, 

P spec §§790sqq , Ncttdbladt, Sjist. not §§i405sqq ( quaelxbet gens, qua talts 
consxderata, est persona moralis 1 n statu naturalx Diverts, et pluses gentes sunt pluses 
istxusmodx personae), Achenwall, n, §§210-88 (jus naturals exists among 
‘eternal societies’, 1 e among gentes regarded as ‘free moral persons’), Justi, 
Natur und Wesen, §§222-3, Locke, n, c 12, §§145-6 [of the Second Treatise on 
Government ] 

2 See the author’s work on Althusius, pp 287sqq and 30osqq 

8 On this point Spinoza (Tract theol -pol c 16 and Tract, pol c 2) 
agrees entirely with Hobbes 

4 This is the view not only of Hobbes (see supra, p 85 and no 63 to 
§15), but also of Spinoza (Tract theol -pol cc 16, 17, 20 and Tract pol 
cc 3.4.5) 

5 This is the reason why the German writers on natural law, though 
following Hobbes closely in other respects, from the tune of Pufendorf 
onwards, always attack his conception of the state of nature Gundhng 
comes nearest to Hobbes’ conception (Jus nat. c. 3 and Exerc 4, pp 1 55sqq.) , 
but he arrives at totally different results 

Thomasius 6 At first Thomasius regarded all law as the ‘ will ’ of a ‘ ruler ’ — treating 
on the lex positwa as the command of men, and lex natmahs as that of God, cf. 

nature of Instxt jur dxv 1, c 1, §§28sqq and Annot ad Strauch diss 1, pp 2sqq In his 

Law later days he continued to believe in the imperative character of positive 

law, but instead of describing lex natmahs as a divine command with ‘ex- 
ternal obligation ’, he now defined it as merely a consilium producens 1 ntemam 
oblxgatumem, or a dxetamen ratxcnxs, of which God was theultimate author butnot 
the legislator cf Fund jur nat r, c. 5, §§28-81. [This later view involves him 
in some difficulties ] Making a general division of the normae which limit the 
action of human will into the ethical, the political and the legal (ibid, 
cc 1-4), he proceeds to apply this triple division not only to positive rules, 
but also to the rules of nature (c 5, §§58sqq .) ; but be fails to make any real 
distinction between ‘ Natural Law' proper and ‘natural ethics’ or ‘natural 
politics because he cannot prove that Natural Law [regarded as a ‘ counsel ’ 
or ‘ dictate of reason ’] possesses that attribute of being enforceable which he 
regards (c. 7) as essential [to law proper] . [We may compare with his change 
of front in regard to Natural Law a si mil a r change m regard to customary 
law ] At first he regarded customary law as only existing in consequence of 
the sanction of a sovereign (Inst jur dxv 1, c 2, § 109) afterwards, he allowed 
that it possessed the character of law even if it had no such sanction (e g in 
the case of customary law inter gentes) , but he qualified this admission by 
adding that such customary law was a law without oblxgatio, cf. Fund. 1, c 5, 
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§78, Addit. ad Hubert Praelect Inst I, 2, nos. 7 and 12, and Diss de jure consuet 
et observantia. 

7. This fact of external obligation is expressly emphasised by Gundhng, 
c L §§47-50 ( obligaiio tntema et externa), Becker, §§Q, 5, Mueldener, 1, §1 
(exactissime obligans ) , J. H Boehmer, 1, P gen c 1 , Achenwall, Prol §§g8sqq , 

l, § 44 - 

8 This is the composite view which appears in Pufendorf, cf De off horn Natural Law 
et civ 1, c. 2 taken along with c 3, and J n et g n, c 3 taken along with and human 

I, c 6 (God may be regarded as ‘Sovereign’, and lex naturahs as His voluntas. Reason 
but apart from lex dwtna positwa there is also a lex donna per ipsam rerum 
naturam hormmbus promulgata). It was the original view of Thomasius (supra, 

n 6), it appears m Alberti, c. 1 , Cumberland, c 5, Becker, §§2-6, Muel- 
dener, Pos 1, § 1 {jus naturae est decretum voluntatis dunnae per rationem promul- 
gatum) , H. de Cocceji, Prodromes, S de Gocceji, De prtnc jur. not. unto , 

Tract jwr. gent Parts 1 and n, Novum systema, I, §§56-60 (‘a command of 
nature and its author, declared to mankmd by reason’) , Kestner, c 1 , 

J. H. Boehmer, P gen c. 1 (a ‘norm* which proceeds from the ‘will’ of God, 
but ‘is written m the hearts of men’) , Schmier, 1, c 1, s i, §3, Heineccius, 

1, c 1 , c 3 , Achenwall, Prol and 1, §§ 7 sqq (a true law of God, in the juristic 

0 This is a view which appears in Horn , sanctitas (hotna, and not voluntas Natural Law 
dtmna, is the source of natural law, and human reason (as a relic of man’s rationalised 
being originally m the image of God) is the means of knowing what it is (n, 
c, 2) The same view appears in Huber, he holds that there can be law even 
without a Superior or force (1, 1, c 1, §§2-5), and he regards natural law as a 
command of reason implanted m man by nature, and by God as the author 
of nature (ibid c 2) A similar view is also to be found in Gundhng (c 1 , 

§§4-11), and in Leibniz, who derives natural law from the nature of God, 
and regards command and enforcement as unessential {Op rv, 3, pp 2 70 sqq , 

275sqq , 294sqq.) Cf also Wolff, Instil §§39, 41, 67, and Montesquieu, 

Espnt des Lots, I, cc 1-2 (raison primitive ...Us lots de la nature (Unvent umquement 
de la constitution de notre ttre) 

10 . Cf eg Gundhng, c 1, §§47-50, S de Cocccji, 1, §56 (idque metu 
poenae ) , Achenwall, 1, §44 (sub commmatione poenac) 

11 . When, as in Grolius (Proleg no nandi, c i,§ 10) and his precursors Natural Law 
(on whom see the author’s work on Althusius, p 74), die assumption was secularised 
made that there would be a Natural Law even if God did not exist, or if He 

were unjust, the logical consequence of that assumption was the abandoning 
of any idea that it was derived from the will or the nature of God, and this 
is what we find m Thomasius, Fund t, c 6 [cf supra, n. 6] After Locke m 
England, and Rousseau and his successors in France, had contented them- 
selves with merely invoking ‘ the order of nature ’, the connection of Natural 
Law with the idea of God tended also to disappear among German thinkers , 
it is not present, e.g in Justi, Scheidemantel, Schlozer, HofTbauer or Fichte 
Kant definitely holds that the notion that God is the author of the moral law 
is untenable, for God is Himself under that law, and He is obliged to act 
by its rules (Works, vn, pp. 8sqq ). 

12 Cf Leibniz, Nova methodus, §74, and introduction to the Cod jut 
gent. 1, § 1 1 , J. H. Boehmer, P. gen c 1, Schmier, Jus publ umv. 1, c i,s 2, 

§§1-2, Achenwall, Proleg. §§98 sqq , 1, §§34sqq , Fichte, Works, m, pp 
> 45 «qq 



Gierke's Notes 


290 

Rights under 18 In regard to international law, there was unanimity on this point So 
Natural Law far as the public law of the State was concerned, all the theorists who re- 
cognised a right of resistance to any breach of Natural Law by the sovereign 
sought to justify their view by assuming a return to the state of nature, and 
therefore to the right of self-help belonging to that state Cf the author’s 
work on Althusius, pp 314-5, and esp Wolff, Polit §§433sqq , Jus not vni, 
§§i04isqq, Instil. §§ 1079 sqq , Danes, §§7iosqq , Achenwall, 1, §2, n, 
§§200 sqq , Scheidemantel, m, pp. 364 sqq , and also Rousseau, m, c 10. 
Natural Law 14 For this reason Natural Law was declared to be a ‘perfect law’ with 
as obligatory ‘coercive power’ cf Thomasius, Instil jur. dw. 1, c 1, §§ io3sqq , Gundling, 
1, c 1, §54, Achenwall, Proleg. §§98 sqq and 1, §§34$qq , Wolff, Instit 
§§80 sqq. [One exception was made], m regard to the relation of the sove- 
reign to his subjects, the opponents of any right of resistance held that 
Natural Law had only a ‘directive power’ [over the sovereign], and there- 
fore only imposed an ‘imperfect obligation’, but at the same time they did 
not abandon the idea that this imperfect obligation was a real legal obliga- 
tion cf Pufendorf, Elem 1, d 12, §6,jf n tig vn, c 5, §8, vm, c 1, Thomas- 
ius, loc cit §§111-13, J H Boehmer, P spec 1, c. 5, m, c 1 , Schmier, v, 
c 1, s 1 and c 3, s 1; Kreittmayr, §§32-5. 

15 This idea is definitely formulated in e g Mevius, Prodr omus, m, §13, 
cf. also Montesquieu, Esprit ties lois, 1, c 2 

16 Cf Pufendorf, De off hom et civ 1, c. 3, J n. et g u, c 1 , Thomasius, 
Inst jut dtv 1, c 4, §§54-72, Becmann, Med c. 2, Consp p. 16, Hcrtius, 
Comm I, I, pp. 6 1 sqq [de sociahtate pnrtio naturahs juris principle), Elem 1, 
s. 1 , J. H Boehmer, P gen c 1 See also Mevius, rv, §35, and Mueldener, 
Pos 11, § 1 , and (to some extent) F&ielon, c m and Montesquieu, 1, c 2 

Socialitas 17 Thomasius (Inst jur div I, c. 4) expressly warns his readers against 
and Socictas confusing socialitas and societas As against Hobbes and Spinoza, the advo- 
cates of socialitas contend that the state of nature was a state of peace, but 
they admit that this peace was unstable, and that it might at any moment 
(as still happens between States) pass mto a state of war Cf Pufendorf, loc 
cit , Hertius, 11, 3, pp 21 sqq , Thomasius, Inst jur dw. 1, c. [3], §§51 sqq. 
and c 4, §§54 sqq (later, however, in Fund 1, c 3, §55, he states the view 
that the state of nature was ‘ neither a state of war nor a state of peace, but 
a confused chaos’, which was like war, yet not without a tendency towards 
peace) , J. G Boehmer, loc cit §38 The transition from mere socialitas to 
a definite ‘society’ is ascribed not to the operation of nature, but to reason 
and free choice, this is the view of Pufendorf, Hertius and Becmann (loc. 
cit ) These thinkers also assume that there is no societas among States, cf 
Becmann, loc. cit , and Hertius, n, 3, pp 21 sqq A different view, however, 
appears in Huber (1, 1, c. 5) and in Mevius (v, §§5-9, 18, 20) , but they both 
regard jus gentium as being something more than mere natural law 
Positive law 18 The theory appears m Pufendorf, Hertius, Comm, u, 3, pp 21 sqq.; 
based on Gundling, c 1, §§77—9 and c 3, J G. Boehmer, c. 2, §§8sqq., and other 
Natural Law writers Cf also the view of Huber (1, 1, c. 3) that anything opposed to civil 
society cannot be Natural Law, because the destdertum societatis is natural. 
Strauch (Op no 16, de juris nat et cut. coneenuntia ) goes still further [m the 
way of connecting natural and positive law]. 

‘Pure’ 16 . Thus Mevius distinguishes between jus naturals pnmaevttm and jus 

natural law naturale secundanum et voluntanum The latter is based on reason itself, and not 
and ‘ Social ’ on the mere fact of agreement, but its rules have to be determined by the 
natural law 
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principle of ‘social conjunction’ (v, §§5-9) It is in this latter category that 
he places international law, assuming the existence of a socictas commons inter 
orrmes populos (ibid §§18-90). 

Heineccius admits that natural law, m the narrower sense, refers only to 
free and equal individuals (1, c 1, n, c 1, §§1-10), but he holds that jus 
gentium [as distinct from Natural Law m this narrower sense] is tpsum jus 
naturale vitae hormnum sociali negotnsque societatum atque integration gentium 
application (1, c 1, §§91-99, n, c i,§2i) 

To Danes, the ‘ moral state of man ’ is cither ‘ natural ’ or ‘ adventitious ’ , 
and the ‘natural moral state’, in turn, is either ‘absolute’ or ‘conditional’ 

Proceeding with his subdivisions, he next lays it down that the absolute 
state of nature, which is marked by ‘liberty’ and ‘equality’, may be either 
a state of ‘solitude’ or of ‘society’, and, m the same way, the conditional 
state of nature may be either ‘non-social’ or ‘social’ Finally, he classifies 
the ‘cavil state’ as belonging to the last of these categones [1 e it is a con- 
ditional state of nature of the social type], while he regards the state of 
the relations in which States stand to one another [l e the state of inter- 
national relations] as a status naturalis absolutus sociahs (cf Praecogn §§ 1 1-98, 

P spec §§790sqq ) 

Nettelbladt divides the whole body of ‘natural jurisprudence’ mto that 
which is ‘natural strictly so called’ and that which is ‘natural-social’. In 
his view, international law is a mixed body of law, composed both of leges 
gentium strute naturales and of leges sociales—thc reason being that the pure 
state of nature is here modified by the existence of a ‘society constituted by 
nature’ among all peoples (§§1419-24) 

Achenwall distinguishes between the jus mere naturale, which is valid in a 
state of nature, and the jus socials naturale, which is valid in a state of society, 
and includes the law of the Family, the law of the State and mtemauonal 
law. At the same time, however, he holds that there is a sense in which pure 
natural law is itself social, for there is a socictas universalis or ewitas maxima — 
with God as its natural sovereign, and all men as its natural members — 
which lays down this jus mere naturale, and thus creates an obligation of 

sociability (cf Proleg §§82-97, L §*» §§43-4. n > §0 

Hoffbauer has a complicated scheme (1) He starts from the exalted idea 
of a ‘pure natural law’ which is valid for all forms of ‘rational existence’ — 
including even other forms than man, if such were known — and is partly 
‘absolute’ (pp 64sqq ) and partly ‘condiUonal’ (pp 70sqq) (a) De- 
scending irt the scale, he comes next to the ‘applied Natural Law’ of man 
(pp 86sqq.). (3) Here he distinguishes between an ‘absolute’ form 
(pp. to8sqq ) and a ‘conditional’ (pp i20sqq ). (4) He then divides the 
conditional form of applied natural law mto the ‘universal’ (pp I22sqq.) 
and the ‘particular’ (pp. I55sqq ). (5) Finally, he subdivides the ‘particular 
conditional form of applied natural law ’ mto the ‘ extra-social ’ (pp 156 sqq ) 
and the ‘social’ varieties (pp. i86sqq.). Only when he reaches this fifth 
and last stage m his process of classification does society first appear in his 
scheme A final reference may be made to Cumberland, c 5 

20. Gundling, for example (c 3, §§ 1 1-60), begins with a primitive state Society as an 
of perfect liberty and equality, and explains all forms of connection between ‘ artifice ’ 
human beings as having been instituted by conscious agreement, in con- 
sequence of the discoveries made under the pressure of necessity. He de- 
scribes the status cwilis accordingly as a work of art and a status artificiosw,. 
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S dinner (i, c i , s. i, §§ 1-3) also assumes a state of nature in which free and 
equal individuals have no form of union, but he believes that the whole of 
mankind never lived, or could have lived, m a pure state of nature at one 
and the same time. 

Locke's 21 Locke ( Second Treatise, □, c 2) regards the state of nature as the state 

state of which existed previously to the erection of cml society, but he also regards 

nature it as a state which still exists m the absence of civil society. From the latter 

point of view, he depicts the state of nature as a relation of man to man 
such as still occurs to-day, e g when a Swiss and a Red Indian meet in the 
backwoods of America (§ 14) He also speaks, it is true, of ‘natural society’; 
but the only conclusion he draws from that idea is that men have a negative 
duty not to disturb or oppress one another (§§4-5) That he does not assume 
the existence of any real community is shown by his remarks about the sub- 
stance of Natural Law, as something older and higher than all ‘social laws’ 
(ibid §6, c. 2, §§6-13, c 3, §§16-21, c 5, §§25-51, c 4, §§22-4). A similar 
view is to be found in Sidney, c t, ss 2 and 9, c n, ss 1 and 2 
Rousseau's 22. Rousseau has already attained these ideas in the Discours of 

state of 1 753, and repeats them in the Contrat Social [of 1 762], 1, c 1 sqq He admits, 

nature indeed, that the Family is a natural soctiti, but only until such time as the 

children are adults. Filangien says much the same in the state of nature 
there was no inequality other than physical, no law other than natural, no 
bonds other than those of friendship, necessity and the family- alas, that 
things could not remain as they were (1, c 1) See also Sieyis, 1, pp I3isqq. 
and 205sqq 

Primitive 28 Thus Justi (Du Matur und das Wesen, §§ 1-18) begins with an original 

liberty as state of nature which was marked by liberty and equality — a state in which 
conceived by men were half animals, and had no natural instinct for social life. Know- 
German ledge of the advantages of union first impelled them, after they had attained 

thinkers some degree of reason, to erect some form of society At first, the existence 

of such a society imposed no limits on natural liberty, and even to-day that 
government is still the best which realises the purpose of the State with the 
fewest possible limitations upon natural liberty. Justi takes a similar line m 
his Grundnsz (§§5ff), and he interprets international law in a correspond- 
ing sense (ibid §§222-3). Frederick the Great, writing m 1777, similarly 
assumes a pre-pohdcal condition, with no sociitl ( Oeuvres , ix, p 195) 

In the view of Kreittmayr (§§2sqq ) the State is not based on jus naturals 
absolution, it is based on history, as a ra mere fach Scheidemantel (1, 
pp. 44 sqq , 56 sqq , 68sqq ) holds that the State is not a necessity of man’s 
nature, and that the Law of Nature does not impose upon him any binding 
obligation to renounce his natural liberty. A. L. von Schlozer regards 
primitive man as homo solitanus, and treats all social institutions as artificial 
inventions (pp 31 ff). Cf also C von Schlozer, De jure suff §3 
Fichte on 24. Grundlage des Maturrechts ( 1 796-7), vol 1, Introduction and pp 51 sqq 

the origin of {Works, m, pp. 7sqq and 17-91), where Fichte argues that the rule of Right, 

Right or law or law,* is deduced without the aid of morality, and yet without any sur- 
render of the unity of law and morality That unity depends on the living 
self-consciousness of the Ego The Ego is one, but m the form of subjective 
instinct [Trieb] it produces morality, while in the form of force (as a fact of 
* Recht here is more than our English ‘ law ’ ( 1 ) because, on its ‘ objective ’ side, it 
has a connotation of something inherently ‘right’ and (a) because it implies, as its 
other or ‘subjective’ side, the right of the individual. 
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objective existence) it produces law. In all essentials, Fichte maintains his 
earlier theory of the origin of the rule of Right in his later System der Rechts- 
lehre [lectures delivered m 1812], printed in his Posthumous Works, n, 

PP 495«iq- 

25. Works, m, pp. 92 sqq cf Posthumous Works, n, pp 500 sqq 

26 Works, m, pp. i28sqq the original rule of Right is ‘the absolute 
right of the personality to be nothing but a cause in the world of thought’, 
i e the right of the absolute will, but the original rights of different persons 
cancel one another, unless each person limits himself. 

27. Works, m, pp 92 sqq. it is not an ‘absolute’, but a ‘problematical’ 
command. 

28 Works, m, pp. g2sqq., i40sqq , i66sqq. Subsequently, however, Fichte's 
Fichte came to regard the existence of a legal community as an ‘absolute later mew 
law of the reason’ and ‘a necessity of thought’, and he accordingly made of law 
the rule of Right issue m an obligation to make and keep contracts. But he 
still continued to hold the firm conviction that ‘ a state of law is never pro- 
duced by mere nature . without art and free will, or without a contract’ 

(Posthumous Works, 11, pp 495-500) 

29. Works, m, pp 137-49 Posthumous Works, n, p. 499. The Law of Nature Natural and 
is not law proper, inasmuch as the Ego is absolute, Natural Law has no positive law 
sanctions other than loyalty and good faith, which he outside the bounds of in Fichte 
law any right of compulsion which each can exert upon each is not enough 
[to constitute a genuine legal sanction]. On the other hand Right or law 
which is sanctioned by the force of the State is never Right unless it is based 
on reason Both propositions are therefore true (1) that ‘all law is purely 
the law of reason’ and (2) that ‘all law is the law of the State’. 

30 Cf Works, vn, pp. 8 sqq , and see also, on the relation of law to Kant on law 
morality, pp 11 sqq., issqq., 26 sqq and i82sqq , in which a particularly 
strong emphasis is laid on external compulsion as the essential attribute of 

81 Works, vn, pp. 62sqq., §§ 14-17, p i3t,§45- 

82 Works, vi, pp 320, 415, vn, p 54, §8, p. 130, §44, p. 107, §41 Fichte 
also used this principle m order to deduce from it a duty of States still living 
in a state of nature (in their external relations to one another) to form some 
union, cf vi, pp 4i5sqq , vn, p 162, §54, p. 168, §61 

88 Works, vn, pp 20, 133. the will of the rational individual is its own 
legislator, but when it proceeds to enact a law for itself, it should always 
adopt a maxim which is qualified to be a universal law. 

84. Works, vi, pp 329, 409, vn, p. 133, §47 

85 On the position of Right or law before the State exists, see Works, 
vn, p 130, §44 

On the State’s obligation to respect the law of Reason which is given d prion, Kant on the 
tee vi, pp 338, 413, vn, pp. 34, 131, §45, p 136, §49. On the inviolability State and the 
of the principles of the liberty, equality, and independence of every individual, law of Reason 
and on the illegality of institutions (such as slavery, and also hereditary 
nobility) which are contrary to these principles, see vi, pp 322sqq , 4i6sqq., 
vn, pp 34 sqq , 147KM 

86. See Pufendorf, De off hom et civ. 1, c 12, §§2-3, J.n et g. 1 v, c. 4, Kant on 
§§1-14, c 5, §§2-io,Thomasius, Inst. jttr. dw.n,c. 9, §§58-95, Fund n, c 10, property 
§§5-7; J H Boehmer, P. spec, n, c. 10, Heineccius, 1, c. 9, Wolff, Instil 
§191 • Nettelbladt, §§2o8sqq., A chen wall, 1, §§106-8, 116 (omnes res nullius. 
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ttsus omnium), Kant, vn, pp 49, 57, 61, 66 (Kant accepts commumo fundi 
ongtnana, as a principle involving an original common ownership of the sur- 
face of the earth , but he does not believe m a communto pnmaeva. m the sense 
of a community of property erected at a point of time and contractually 
established by the pooling of private possessions.) 

Survivals 87 . See e g Pufendorf, J n et g rv, cc 4-6 and vm, c. 5, §7, on the 

of original remnants of the original community of property which may still be traced m 

community the right of the State to ownerless things and in its dormmum tinmens , Wolff, 

Instit §§300-12, on the continuance of ‘ primitive co mmuni ty* m regard to 
res usus mexhausti and the sea, and again m the case of jus necessitatis and jus 
mnoxiae utihtatis; and Nettelbladt, §§471 sqq. 

88. Wolff (§§ 1 94 sqq ), though he has previously depicted the original 
co mmuni ty of property as negatwa, sees no objection to making private 
property develop out of it by an act of division which is due to supervening 
needs, and is thus compatible with the law of nature 
Locke on 80 . According to Locke (11, c 5, §§25-51) the individual may acquire 

property property by a legitimate title in the state of nature Though all things are 

common, he has a private nght m his person, and he may thus acquire 
things [for himself by annexing them to his person, 1 e ] by means of labour, 
which also includes occupation No contract or law need precede such 
acquisition ; but limits are set to the acquisition of private property in virtue 
of Natural Law (1) by the measure of the individual’s own need, and (2) by 
the requirement that there shall be a supply of equal and equally good things 
for all (Locke thinks that these conditions are satisfied so far as land is 
concerned.) 

General mew 40 See Heineccius, 1, c 9, Schmier,i,c i,s 2, §3, Nettelbladt, §§21 ssqq , 
that property Achenwall, 1, §§nosqq (private property comes into existence by ‘con- 
11 pre-social ditional Natural Law’ [cf. n 19 supra], first by way of occupation, and then 

in v of a 

The French physiocrats (Qjiesnay, Mercier de la RiviCre, Dupont de 
Nemours and Turgot) are especially emphatic m proclaiming the origin of 
private property in the state of nature, and the duty of the State to recognise 
it in virtue of les lots naturelles de Vordre social, cf Roscher’s Wirthschafts- 
geschichte, pp 480 sqq., and Janet’s Histone de la Science politique, n, pp 684sqq. 
Rousseau on 41 . Rousseau, Contr soc. 1, c 9, but the theory already appears in the 
property Discours [of 1753] Rousseau, however, regards the establishment of private 
property by an act of appropriation m the state of nature as a usurpation, 
which is only legitimised when, m the act of concluding the social contract, 
all men surrender to the sovereign all their belongings as well as their powers, 
and receive them back again from the sovereign as legal possessions under 
the limits determined by the law of the co mmuni ty 
Moser on 42 . Justus M 5 ser always treats property in land as the basis of perfect 

property as liberty, he regards land-owners as the ‘original contracting parties’ of the 

the basis oj State, and other owners as shareholders m the State-partnership (m which 

the State originally the shares were only shares m land, though later there came to be 

also shares m money) , and he therefore considers them to be the only fully 
qualified citizens (cf. his Patriot. Phant. n, no. 1, m, no 62, rv, no. 43) 

Kant on 48 According to Kant ( Works, vn, pp 53 sqq. and 62 sqq.) there is already 

primitive a real, if only provisional, meum and tuum in the state of nature, which first 

property acquires a title of prescription [peremptio] and a guarantee m the civil state, 

cf. also pp. 56sqq. and 64, on occupation as an original method of acquisi- 
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lion (but one which only exists in so far as the possession thus acquired can 
be actually defended) 

44 Thus Menus [Prodromus, v, §42) derives private property from an act Property as 
of concession by a societas emits (under reservation for cases in which the State-created 
societas itself is m need) Horn (n, cc. 3-4 and 6) ascribes its origin to an act 
of distribution by the sovereign, who has received authority from God for 
that purpose [cf Paley, Principles of Moral and Political Philosophy, Book m, 
c rv] , and who continues to enjoy a real ‘ eminent domain 1 Bossuet ( i , art 3, 
prop 4) finds its source m a creative act of the government, and Alberti 
(c. 7, §19) derives it from a direct declarauon of will by the community, 
which at one and the same time establishes property and the limits of pro- 
perty. 

45 . Pufendorf (loc cit ) requires a pactum taciturn to bring private property Property as 
into existence, and Gundling (c 3, §§27-31, 39-42, and c 20) makes based on 
dotmmum, like tmpenum, originate in a ‘pact’ Similarly A L von Schlozer contract 
argues (p 46, § 1 1) that rightful acquisition of property first becomes possible 
after its original community has been abolished by contract, for even occu- 
pation, and the appropriation of things by labour, were only admitted as 
proper tides after other persons had ‘ renounced their joint right therein ’ 

(P 49 )- 

46 According to the theory originally developed by Fichte m his Natur- Fichte on 
recht [Works, in, pp. 2iosqq ), but also maintained in his later period property 
[Posthumous Works, pp 528sqq , 592sqq , 594sqq ), property arises from a 
contract of property, which is to be regarded as a part of the political 
contract, and thus it becomes possible only after the original right of 

each man to everything has been removed by an act of renunciation Even 
so, however, ‘absolute’ property only exists in money and the value of 
money in exchange (m his Rechtslehre Fichte makes it also include house 
property) , property in land still remains subject to obligations and limita- 
tions, and is only a ‘ relative ’ species of property What is true of the right to 
own land is also true of the right to practise trade and industry, and the 
State has therefore to distribute rights of pursuing trades among its members, 
and to organise their industry, in order to satisfy the claim which all men 
have to subsistence This consUtutes the basis on which Fichte subsequently 
erected (mi 800) his theory of Der geschlossene Handels stoat (‘ the close Trading- 
state’), with its economic omnipotence [cf W Wallace, Lectures and Essays, 
pp. 4278 qq-] 

47 In Germany Prase hius is conspicuous for his advocacy of the funda- Theories of 
mentally social character of Natural Law The primary principle of that law, Society as 
he holds, is love, and the greatest of the duties based on that principle is original and 
devotion to others and especially to the whole. Society is God’s will it is, divine 
even more than the individual, the mirror of the Trinity, and the aim of 

nature’s plan is not the individual, but society, cf §9, add triplex de m et 
amphtudme juris soctahs, p. 47. The view of Placcius (Book 1) is similar. 

Menus (v, §4), Becker (§§5 and 12) and Alberti (c 2, §9 and c 10, § 1) also 
assume the existence of an original community, of which traces continue 
still to exist m civil society 

According to Kestner, the source of Natural Law and society is not socialitas 
or consensus, but the will of God (c 1) Originally there existed a primitive 
societas humana which God had founded , the tmpenum m this society belonged 
to ‘all mankind’, and coercion was applied to misdoers by caeten collective 
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sumpti (c. 7, §2). After the disintegration of thu unity the 1 mpsnum, which 
'hitherto belonged to all without distinction’, passed to the separate ‘socie- 
ties’ which were now established (c. 7, §3). 

The two Cocceji (Henry and Samuel) similarly reject the principle of 
‘sociality’, and base all social authority on the power over individuals 
originally bestowed by God on the whole body of mankind at large — a power 
which subsequently passed to separate peoples, when they arose, and from 
them in turn passed to their riders Later, however, Samuel Cocceji de- 
veloped the view that political authority arises from the impenum over its 
own members originally bestowed by God on each family as a corpus — this 
imperum being afterwards transferred, with the aid of God’s intervention, to 
the muon of heads of families, and then in turn from this union to a Ruler 
(Novum syst. §§280, 612-13) 

In France we find Bossuet regarding sociiti as the fast prumtif, and explain- 
ing the origin of dwerses nations, as sociltis etudes, by the human passions which 
led to the disintegration of the primitive fraternal union of all mankind (1, 
art 1-2). 

In England, we find Filmer, m his Patriarcha, deriving all social authority 
from inheritance of the patna potestas bestowed by God upon Adam 
Individualism 48 This individualism appears in Mevms (v, §§ 23, 25) , Alberti (loc cit ) , 
in eighteenth - Kestner (op cit §3), S. Cocceji (Nov syst m, §§ 199-207, where the theory 

century of a contract is adopted). Thomasius, in spite of his assumption that there 

Germany originally existed, m statu Integra, a community between God and man and a 

community of all men with one another, and that this double community 
was the source of a social law of nature (1, c 2, §§27-43 an d 51-54), none 
the less applies the individualistic theory of contract m his Institutes of Dwme 
Law, and m his later writings he drops his whole theory of the status integer, 
on the ground that such a state is beyond our knowledge 
Even in 40 Leibniz derives the existence of law from the community, and regards 

Leibniz and all communities as organic parts of the Kingdom of minds in the Universe 

Wolff at large, which constitutes a world-State under God’s government (Bruch- 

stUck oom Naturrecht, in Guhrauer, 1, pp 4i4sqq , and Introduction to the 
Cod. dipl jur gent , m Dutens’ edition of his Works, iv, 3, pp 287 sqq ) At 
the same time he defines the State as a contractual association (Caesar -Furst. 
c 1 o) , he makes the basis of punishment consist in the promise made by each 
individual to observe laws and legal decisions (Nov. meth. n, §19), and he 
regards corwentio popuh as the source of the validity of all civil law (ibid §71) 

The idea of society as some thing naturally given still survives in the theory 
of Wolff, and it even leads him to think that peoples living in a state of 
nature form a natural society, which, as cuntas maxima, possesses an tmpenum 
umversale (Instit §1090). But his whole argument proceeds, none the less, 
on the assumption of equal, free, and independent individuals (Instit §§70 
and 77, Jus not 1, §§26sqq ) 

Individualism 50 Esprit des lots, 1, cc. 1-3 Natural laws exist before man and before 
of Montes - society : pure natural law is valid for un Homme avant l' itablissement des sociitis, 
qiaeu and it produces, first the desire for peace, then the satisfaction of the needs 

of sustenance, then the beginnings of connection, and finally a disvr de more 
en soctlU. In society, because the feeling of weakness and equality disappears, 
wars arise, both wi thin and without; and these produce on the one hand 
international law, and on the other a civil law which varies considerably 
[from one State to another], according to circumstances. 
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51 . See Moser’s Osnabruck History and his Patriotic Fantasies supra, n 4 a. 

For his objection to the law of Reason see esp. Patriot Phant. tv, no 30, ‘on 
the important distinction between actual and formal law’. 

52 Vico starts from God and human nature he believes that the pnmi- Vico and 
tive ideas of bonum and aequum continue to survive, even after the Fall, as Ferguson 
ideas of justice and sociability, and he regards utility not as the source, but 
only the occasion, of law and society 

Ferguson, rejecting the supposed state of nature and the original contracts, 
prefers to take men as he finds them, 1 e as living m society , and he regards 
social progress not as the opposite of nature, but as its consummation 
(Essay, 1, c 1) But he too is inconsistent , and having rejected contract and 
a state of nature, he proceeds to ascribe the historical beginning of society to 
the operation of two instincts — the instinct of affection which unites, and that 
of independence which divides (ibid cc 3-4). 

58 . Herder’s Idem zur Geschchte der Menschheit, ix, c 4 

54 . Cf supra, p. 46 and nn 60 and 61 to §14; Schmier, 11, c. 1, s 3, 

§§1-3, Heincke, 1, c a, §§9-11 

55 . Thus Bossuet (1, art 3, prop 1-6), in agreement with Hobbes, holds Bossuet on 
that the State first comes into existence through the complete and irrevocable the origin of 
subjection of all men to one sovereign, under the compulsion of nature, the State 
previously there had only been an anarchical sort of multitude, which pos- 
sessed no sovereignty before this act of subjection, just as it possesses none 
afterwards Unlike Hobbes, however, he ascribes the origin of sovereignty 

to the will of God, and not to a contractual act of surrender of rights. A 
si m i l ar view is to be found m Finelon, chap. VI cf also Alberti, c 14, §3 

56 Horn, n, c. 1 for further details see the author’s work on Althusius, 
pp. 70-71 

57 . Cf supra, nn 47-49 and 52-3 to this section. 

58 . Cf. supra, p 60, Spinoza, Tract theol -pol c 16, Tract pol cc 3-4, 

Gundling, J.n c 35 and Disc c 34 

59 Cf supra, p 46, and n 63 to §14, Locke, n, c 7, §§87-9 (the sur- 
render by all of their natural right to self-help, and the surrender of power 
to the community, constitute civil society) and also c 12, Sidney, 1, s. 10, 
n, ss 4, 5 and 20 (all society is constituted by the free association of indi- 
viduals, who ‘recede from their own right’) 

60 . Cf supra, p. 46, and n. 63 to §14, Huber, 1, 2, c 1, Pufendorf, The com- 
J.n et g vn, cc. 2-3, De off hom. cl cw n, c 6; Thomasius, Instil jur. din. rmauty as 

m, c. 6, Hertius, Comm 1, 1, p 286, § 1 (societas multorum hommum mutins a mere 
eonmdem pactis conflata, et potestate mstructa) , Becmann, cc 5-6, J G Wachter, aggregate 
Ong p. 34 ( cuntas nihil aluid quam multitude hommum majons utihtatis et secun- 

tatis gratia potential agendi suas naturales inmeem jungmtium ad producendam 
mutuam et communem fehcitatem ) , J. H Bochmer, P. spec 1, c 1 , Hcmeccius, 

n, §§ 14, iogsqq , Wolff, Instil. §836, Danes, Praecogn §24, P spec §655 (turn 
voluntates turn vires in imam transtulenmt personam oel phystcam vel moralem ) , 

Nettelbladt, Syst not. § 1 15; Achenwall, n, §§2, 9, 1 1 , Krattmayr, §2 

61 . Contr soc 1, c 6 (Pollination totals de chaque associi avec tous droits d toute 
la communauti), in, c 18, rv, c. 2 

62 . Contr. soc. n, c. 5. The individual, it is true, has no right to commit Rousseau on 
suicide, but he has a right de nsquer sa me pour la conserver On this principle, punishment 
we may say that the man who is willing to preserve his life at the cost of 

others must also risk losing it for the sake of others, if that be necessary. His 
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life, after the conclusion of the contract, is no longer a simple bierfatt de la 
nature, mats m don constitutumnel de I’lStat the sovereign has now a share m 
deciding when it is to be sacrificed. Thus even capital punishment has a 
basis in consent, though it is also a sort of war against m ertnemi public 

68. Beccana, § 2. In addition to the argument derived from the feet that 
suicide is wrong, Beccana also presses into his service the assumption that 
the individual, in entering civil society, desired to incur the least possible 
sacrifice of his liberty 

State-power 64 Even Montesquieu himself had suggested no other way [of expl ainin g 
a pool of social authonty] , for according to the Esprit des lots (1, c 3) la riunum de 
individual Unites Us forces particulibres forme ce qu'on appelle if tat politique Us forces 

powers partieulihes ne prudent pas se riwnxr sans que Unites Us volontds se rhmissent, la 

rhmion de ces volontds est ce qu'on appelle l’ flat civil 

Similarly Justi (Natur t aid Wesen, §§23-6) contends that the act of umon 
in a moral body, which constitutes the moral basis of the State, depends on 
the union of many wills in a single will, and of all individual powers in a single 
power, this is the difference between the State and the state of nature, in 
which each will stands by itself. 

A.L von Schlozer (pp 63sqq and 93, §1) and C von Schlbzer (§ 1 1) both 
insist on the origin of the State m a unto mnum, which produces society, and 
a unto voluntatum, which creates authonty 

The Suite 66 Cf Justus Moser, Patriot Phant in, no 62, on ‘peasant properties 

as a share- considered as a form of share-holding’ All civil societies, he argues, are like 
company share-companies the citizen is one who is a shareholder Originally there 
were only shares in land [cf supra, n. 42] subsequently, money-shares came 
into existence also, and nowadays all belongings, and even our bodies, are 
part of the capital A slave [Knechi] is a man without a ‘ share ’ in the State, 
and therefore without losses or profits, but this contradicts religion no more 
than it does to be in the East India Company without holding a share The 
basis of civil society is an express or tacit contract of society between the 
associated owners of land, who invest their properties as whole or half or 
quarter shares, and a body of directors is instituted for the purpose of keeping 
up and getting m the contributions cf n, no 1 1. 

Compare also Sieyfcs (1789), 1, pp 283 sqq. and 445sqq Individuals con- 
stitute a nation, as shareholders a company the active citizens are ‘ the true 
shareholders in the great social undertaking and the passive citizens (wives, 
children and foreigners) are only protected persons Sieyis is never tired 
of repeating that political authonty is ‘constituted’ by individuals, and only 
by individuals, and that the individual will forms the only element in the 
general will (cf. 1, pp 145, 167, 207, 21 1, n, pp. 374sqq.). 

Fichu's early 66 In his Beitrage of 1793 [‘ Contribution to the judgment of public 
individualism opinion on the French RevoluUon’], Fichte denves the State, as he also 
denves law, from the individual will, since ‘ no man can nghtfully be bound 
except by himself’ (Works, vj, pp. 80 sqq , cf alsopp iot, I03sqq , 1 issqq ) 
In the same way he makes the beginning of the State, under the rdgime of 
Natural Law, depend on contracts, under which individuals agree to pool a 
part of their rights — renouncing the residue of their property m return for 
the guarantee of a fixed part, and pledging themselves to pay a fixed con- 
tribution to the protecting authonty (Works, m, p 207, cf n, pp. iogsqq. 
and m, pp. 269 sqq ) 

In his Gnmddlgen of 1804-5 [‘The Characteristics of the present Epoch’] 
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we find a change: the State u not to be interpreted, ‘as if it were based on 
this or that set of individuals, or as if it were based on individuals at all, or 
composed of them’ (Works, vn, p 146) 

67 . See Kant’s Rechtslthre, §47 (Works, vn, p. 133), on ‘the original con- Kant bases 
tract by which all the members of a people ( omnes ut smgult) surrender their the State on 
external liberty, m order to receive it back again at once as members of a individuals 
commonwealth, i.e of the people regarded as a State ( umversi ) ’. [Kant adds 
that the individual, by this seeming surrender, ‘ has totally abandoned his 
wild lawless freedom in order to find his entire freedom again undimmished 
m a lawful dependence, that is, in a condition of light or law — undiminished, 
because this dependence springs from his own legislative will ’.] 

68 This is the theory which appears in Huber, 1, 2, cc 1-2 (with a The Two 
division of the contract of association mto the three stages of a treaty of Contract 
peace, a union of wills and the formation of a constitution, c 1, §§ 1-13) , theory 
Becmann, c. 12, §4, J H Boehmer, 1, c 1 , Wolff, Instit §§g72sqq , Jus not. 
vm, §§4sqq , S Cocceji, Nov. syst m, §§6i2sqq and 6i6sqq , Danes, 

P spec. §659, Nettelbladt, §§ii24sqq ; Hemcke, r, c 2, §§isqq , Scheide- 
mantel, 1, pp 63sqq 

According to A L von Schlozer, pp 63sqq and 73sqq , the civil society 
established by the pactum umonis lasts for centuries without any gover 
courts or coercion, until disturbances appear and the State is erected by a 
pactum subjectionis , cf. also pp 95, 96 and I73sqq 

The distinction between the two contracts finds an echo also in Justi, 

Natter raid Wesen, §§23-7. 

In Sidney (c 1, ss 8, 10, 11, 16, 20, c n, ss 4, 5, 7, 20, 31, and c m, 
ss 18, 25, 31) and Locke (n, c 7, §§87sqq , c 8) the contract of subjection 
recedes mto the background in comparison wi h the contract of union, but 
it is by no means entirely abandoned [More e actly, we may say that Locke [Locke’s 
uses the conception of Trust, and not that c f Contract, to explain ‘sub- theory of 
jection’ The trust is a conception peculiar, o 1 the whole, to English law 7 nut] 

In private law [ Pnvatrecht] the trust means ths t A, as trustor, vests rights in 
B, as trustee, for the benefit of C, as cestui que tr 1st or beneficiary of the trust 
In public law [ Staatsrecht ], to which Locke may be said to transfer the 
doctrine of trust, the People or ‘Public* (which is both the trustor and the 
cestui que trust ) acts m its capacity of trustor by way of conferring a ‘ fiduciary 
power’ on the legislature (which thus becomes a trustee), for the benefit of 
itself, and all its members, in its other capacity of cestui que trust or beneficiary 
of the trust This ‘trust’ conception pervades English political thought in 
the eighteenth century, not only is it applied internally, to the relations 
between the Public and the ‘supreme legislature’ it is also applied (for 
example by Burke) externally, to the relations between Great Britain and 
India, which is regarded as held m trust for the benefit of the people of India 

A trust is not a contract, and the trustee does not enter mto relations of 
contract with the trustor — or with the beneficiary. Roughly, he may be said 
to consent to incur a unilateral obligation — an obligation to the beneficiary 
which, if it implies the trustee’s possession and vindication of rights against 
other parties on behalf of that beneficiary, implies no rights for the trustee 
himself on his own behalf. If therefore political power be regarded as a 
trust, it follows that the Sovereign has not entered mto a contract with the 
People, or the People with him — whether we regard the People as trustor or 
as beneficiary of the trust. The trust, in its application to politics, leaves no 
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room for a ‘contract of subjection’ We may say that Locke did not assign 
a contractual position to the sovereign because it would have given him 
rights of his own, derived fropi the contract, and he had no wish to vest the 
sovereign with agents Rechi. Conversely we may say that Hobbes (who 
equally leaves no room for a ‘contract of subjection’) did not assign a con- 
tractual position to the People because it would have given if rights of its 
own , and he had no wish to vest the People with agents Recht ] 

69 . See Pufendorf, De off ham. et civ n, c 6, J.n etg vn, cc. a and 5, §6 
The same intercalation of constitution-making appears in Thomasius, Inst, 
jur. dtv. m, c 6, §§39-31; Hertius, Elem. 1, s 3, De modo const, s 1, §§2-3; 
Schmier, 1, c 2, s. 4, §3, Kestner, c. 7, §3; Hemeccius, n, c. 6, §§109-12, 
Ickstatt, §§ 1 i-ia. 

70 . This is the view of Achenwall, n, §§91-8, and ofHoffbauer, pp 187- 
207. 

71 See supra, p. 60 and n. 147 to § 14; cf also Spinoza, Tract, theol -pol. 
c 16, Tract pol c 5, §6, cc. 6, 7, §a6, c 1 1 , §§ 1 —4 The same view appears m 
Houtuynus, Pol. gen §99, no 14, Titius, Spec, jur publ vn, c 7, §§i7sqq 
and note to Pufendorf, De off. horn, et civ □, c. 6, §8, Gundhng, J rust, c 35 
and Disc c 34, §§1-17 

The One 72 . Cf Rousseau, 1, cc. 5-6 and m, cc. 1, 16-18 (with the author’s work 

Contract on Althusius, pp 116-17 and p 347 n 50). Frederick the Great also believes 

theory in a constituent paste social ( Oeuvres , lx, pp igssqq., 205) , and the idea also 

appears m Filangien, loc cit , Moser, Patriot. Phant n, nos 1 and 62, and 
Sieyis, 1, pp. I2gsqq The contractual theory of Fichte also supposes only 
a single contract of all men with all men, the ‘ contract of state -citizenship ’ , 
but this single contract is composed of three fundamental contracts — that 
of ‘property’, that of ‘protection’, and that of ‘association’ (Works, m, 
pp 1 sqq and 191 sqq , but in the Posthumous Works , n, pp 4ggsqq , his view 
is somewhat different). Kant always interprets the political contract as a 
single paction umoms cimhs; Works, vt, p 320, vn, p. 133 
Psychological 78 . This is the line of thought which appears in Huber, 1, 2, c i,§§isqq 
motive and (mac’s innate idea of justice and his natural desire for society both impel 

legal act him to the making of contracts, which remain, however, free acts of his will) , 

Schmier, 1, c. 2, s 4, §2 (although the natural instinct for company which 
God has planted in man impels him towards society and the State, it is a 
matter of liberty for the individual whether inter soctos sesejungere et ahenum 
imptnum agnoscere veht) S. Cocceji, op at m, §200 (natura mediate per pacta ) , 
Heincke, 1, c 1, §§ 1 sqq. ( ipsa lex naturahs is the causa impulswa, and pactum the 
modus constituendi) The same is also true, to a certain extent, of Grotius, and 
of all the advocates of the theory of ‘sociability’, cf supra, n 16 to this 
section. 

74 . See Hobbes, De ewe, c isqq., Leviathan, cc 13-14, Gundling, Jus 
not c 35, Disc c 34, Kestner, c. 7, §3; Danes, §657 Similar ideas are to 
be found m Thomasius, Inst jur. dw in, c 1, §§4-10 and m, c. 6, §§2-28 (it 
is not an impulsus intemus which brings the State mto being — for nature 
impels men, on the contrary, towards liberty and equality — but the impulsus 
extemus of fear and necessity) Compare Scheidemantel, 1, pp. 44-70 (the 
foundation of States is due in the first place to fear, and secondarily to other 
impulses leading men to renounce their natural liberty, but it is only 
achieved by free legal action) 

J. H. Boehmer (P. spec. 1, c. 1) thinks the primary cause 


of the founding 
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of States to be molentia improbonan, first producing bands of robbers, and then 
associations for mutual defence against these bands , and a similar view occurs 
in Hemeccius, n, c. 6, §§ 100-4, m Kreittmayr, §3. 

76 . Thus Pufendorf regards sociahtas as the primary and metus as the 
secondary cause of the founding of States, but he makes consent the con- 
stitutive factor, J n etg n, cc 1-2, vrn, c 1, De off hom et etc 11, cc. 1,5 
Cf. also Locke, n, c 7, §§87sqq. and c 9 

76 . Kant, Works, vi, pp 320, 415, vn, pp. 54, 6asqq , 130, 162, 168 

77 . Just as Althusius had already insisted (Poht. c 1 , §§28-9) that union General mew 
in a civil society came about vitro citroque, so the voluntary character of the that society 
conclusion of a contract is strongly emphasised, on the one hand by [the ir the resul 
absolutists] Hobbes, Spmoza, Gundling, etc , and on the other by [the of a free 
radicals] Sidney, c n, s 5, and Locke, n, c. 8, §§95 and 99 Wolff (Instit §972) legal act 
and Achenwall (n, §93) also speak of the liberum arbitnum which is the 

decisive factor m the foundation of society Pufendorf (J n et g vn, c 2, 

§7 and De off hom et civ n, c. 6, §7), Schmier (see n 73 to this section) and 
many other writers expressly reserve the right of every individual to stand 
aloof and remain m the state of nature J H Boehmer denies the ‘ absolute 
necessity’ of forming a State. Scheidemantel (1, pp 68sqq ) thinks that the 
State is not a necessity of human nature, and that the law of nature imposes 
no inevitable duty of surrendering liberty it is only in certain circumstances 
that the State is necessary Rousseau (Contr soc 1, c 6) insists even more 
upon liberty he goes to the length of proclaiming (ibid lv, c 2) that 
V association civile est Vacte du monde le plus volontaire the man who opposes it 
cannot be compelled to jom, but he is lirangcr parmi les citoyens The same 
view recurs in Moser, A L von Schlozer and Sieyfs , but Fichte goes furthest, 
holding that it is inconceivable that there should ever be any other legislator 
for an individual than his own will and his own deliberate and per- 
manent purpose (Works, VI, pp. 8osqq. and 101), and that the conclusion of 
the contract of State-citizenship is therefore purely a matter of free will 
(Works, m, p. 201). 

78 . According to Hobbes, Bccmann, Gundling, etc , but equally also The act 
according to Rousseau (Contr soc. 1, c 6), an understanding of the impossi- a calculated 
bility of the state of nature precedes the formation of the contract. In act of reason 
Spmoza (Tract, theol -pol c 16, Tract pol. cc 3-4) reason takes a foremost 

place In Sidney (u, s 4), Locke (n, cc. 7, 9), Wolff (Jus not vui, §§ 1 sqq ) 
and Achenwall (11, §93), a process of deliberaUon and reflection, leading to a 
sense of the utility of social life, is supposed A. L. von Schlozer speaks of the 
State as ‘invented’ In Fichte and Kant reason rules in full sovereignty 

79 . Cf supra, p. 105 

80 . Cf. supra, p. 106. 

81 Cf supra, pp. 106-107. 

82 . This is an admission which appears m Huber, 1, 2, c 1, §§33-5 (‘on The idea 
occasions ’) , Pufendorf, J. n et g. vn, c 2, §20 and De off. hom et civ. n, c. 6, of a tacit 
§13, Titius, Spec jur. publ. rv, c. 10, §§2 sqq , vn, c 7, §§ 17 sqq , and Notes to contract 
Pufendorf’s De off hom. et civ. n, c 6, §8, Schmier, 1, c 2, s. 4, §3, no 188; 

Locke, n, c. 8, §§101-12, Hemcke, 1, c 2, §§2 sqq (‘as a rule’), Justi, Natur 
und Wesen, §27 (contracts, resolutions and decrees are not essential rules 
came into being afterwards, for the most part gradually and tacitly) 

88 Cf. Huber, 1, c 1, §§ 14-26, Hertius, De modo const s i,§§4-5, p 289, Force and 
Sidney, c. 3, s. 31 (until consent is there, the union only exists de facto), consent 
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Locke, ii, c 8,c 1 7 (until that time, there is only the appearance of a society) ; 
Achenwall, n, §98 Cf also Rousseau, 1, c. 3 , Hemeccius, n, c 6, §§ 106 and 
1 13, and A L. von Schl6zer, p. 95, §9 
Scheidemantel, on the other hand (1, pp 6ssqq ) regards war, along with 
contract, as a rightful way of founding a State, cf also Danes, §659, and 
Heincke, 1, c. 2, §8 

The contract 84 Cf Kant, Works, vi, pp 399, 334, 4i6sqq , vn, p 133. A similar 
as ‘an idea theory already appears in Becmann, Consp p 13, and in Kreittmayr, §3. 
of reason' Thomasius also suggests (m Fund m, c 6, §§9-6) that 

down previously, 1 tutio c, tatts ita subtto et 

10 quasi contmuo a » facta fuc 

these line -e has been much discussion — arising 

fro the c in, advanced by 1 veral wnters, that the social contract 

is for Ri 00 [as well as for ant] only an ‘idea ’ [1 e only a logical 

postulate, and not 1 “ time] — with regard to the extent to 

which the social con ract had been Iready interpreted m a purely ‘ideal’ 
sense before the day of Kant See, in this matter, the Addendum, to p. 12 1 
of the author’s wo k on Althusiu (pp 347-50 of the 2nd and 3rd 
editic is) 

85 Cf supra, pp 47sqq , nn. 72-4 to § 14, Pufendorf, J n et g vn, c 9, 
§§7 and 15, c 5, §6, and De off horn etciv n, c 6, §§7, 12, Thomasius, Inst, 
jur. dtv m, c 6, §64, Locke, n, c 8, §§97sqq , Rousseau, iv, c 2, Hoffbauer, 
P 240 

86. The question is raised most vigorously by Fichte, Works, in, pp. 16, 
164, I78sqq., i84sqq 

Contract 87, Pufendorf (J n et g vn, c 2, §90 and De off hom et no n, c 6, §13) 

renewed by regards subjection as incumbent without any question on later generations, 

each and it is only the subjection of fresh immigrants which he refers to a ‘ tacit 

generation pact’ concluded at the time of their entry into the country The same view 

occurs m Hertius, De modo const s. I, §§7-8, and in Titius, loc at 

Locke, on the other hand, rejects the idea that descendants are bound by 
the act of their ancestors, and he assumes a free act of agreement with the 
State, at the time of coming of age, which is evidenced by remaining in the 
country (u, c 8, §§ 1 13-22) Similarly Rousseau writes (iv, c 2), quand 1 'F.tat 
est institue, le consentement est dans la residence. Cf. Hoffbauer, pp. 189 and 
242 sqq. 

Freedom to 88. Pufendorf, Schmier, Locke, Rousseau and other wnters, who ex- 

renounce the pressly emphasise the right of individuals to keep aloof from contracts and 

contract to remain in the state of nature, none the less admit that when once accession 

has been expressly or taatly declared, it is binding for life (supra, nn. 73, 
77 and 78). Rousseau (m, c. 18) argues that it is only the sovereign com- 
munity which can at any time annul the contract 

Fichte, however, argues that not only can a avil society itself alter its 
constitution at any time in spite of any provision in the contract to the op- 
posite effect (Works, vi, pp 103 sqq ), but each individual can also secede 
from the society at any time by virtue of his own free inalienable will, since 
it is the ‘ inalienable right of man to annul his contracts, even by unilateral 
act, as soon as he wills to do so’ (pp. 1 issqq and 159). In the same way a 
number of persons have the like right , and if they exercise it, their relations 
to the State are thenceforth only relations of natural law, so that they can 
conclude a new civic contract, and are thus able to erect a ‘ State within the 
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State’ at will (ibid pp. i^fisqq , the famous example of such a procedure 
given by Fichte is the ‘European State’ of the Jews, but ‘partial’ examples 
which he cites are the army, the nobility and the hierarchy) 

89 . After Althusius had generalised the theory of a social contract [1 e Contract 
apphed it to all forms of association], in a radical sense, and after Grotius the basts 
had accepted this generalisation with some modifications, and Hobbes had of ait 
incorporated it into his absolutist system (supra, §15, pp. 62-92), the associations 
thinkers who succeeded them — Pufendorf, Thomasius, J. H. Boehmer, 

Wolff, Danes, Nettelbladt, Achenwall, Hoffbauer, etc — continued to follow 
this lme of thought Wc must admit one exception Rousseau’s conception 
of the political contract [as the one and only contract] leaves no room what- 
soever for other forms of social contract [resulting in societies other than the 
State]. 

90 . See below. [Gierke’s reference is perhaps to the intended section, 
which was never written, on die Korporatumstheone 1 m Kirchenrccht As his 
work stands, there is only a slight reference to the Church at the end of 
§18, p 198 ] 

91 To meet the case of the Family, a category of ‘necessary societies ’ The Family 
was often added to the category of ‘ voluntary societies’ m which the State as based on 
and the Church were both included cf eg Danes, §549, Nettelbladt, contract 
§332, Achenwall, n, §9 Many thinkers also included the soaetas gentium 
among the necessary societies which were not dependent for their origin on 
an act of will cf Thomasius, Inst jur. dui m, c 1, §§4&qq , and Danes, 

§549. But the difficulty of ascnbing the origin of the Family-associaUon, 
like that of other associations, to an act of contract, was often quietly evaded , 
and without further ado contract was declared to be the one and only 
source of all forms of social obligation — cf Hoffbauer, p. 187, C. von 
Schlozer, §3, Fichte, Works, vi, pp 8osqq. Wolff takes this line (Instil 
§836), but he prudently mentions quasi-contract in addition to contract 
proper 

92 . Thomasius (Inst jur dw. in, c 1, §§4-10), Schmier (1, c 2, ss 1-3), Theories of 
Gundhng (c. 3, §§49-55 and cc 26sqq ), and other writers still continue to the Family 
treat soctetas paterna and societas nuptialis as being both equally non-contractual 
societies , while they regard societas henlis [the ‘society ’ of master and servant 
— the third of the three sub-groups which together constitute the FamilyJ 
as derived from contract. But Gundling adds that the authority of the father 
and that of the husband are not true forms of impcruim. 

Locke (a, c 6, §§52-76) regards only paternal authority— which he holds, 
however, to be a matter of duty rather than of right — as belonging to the 
state of nature Rousseau (1, c 2) pronounces the Family to be the oldest 
and the only natural society, but he argues that it continues to be natural 
only until the children have come of age, and that after that time 11 
depends, like other societies, purely on contract. Most of the writers on 
natural law specifically mclude marriage among the socutates vohmtanae 
cf e.g. Danes, §549, Nettelbladt, §333, Achenwall, a, §§42-52 This view 
is expressed most vigorously by W. von Humboldt (p 121), and he draws 
from it the conclusion that marriage should be freely dissoluble, the same 
conclusion appears m Hoffbauer, pp 209-12. 

98 Such theocratical assumptions are to be found m Praschius, Placcius, Theocratic 
H Cocceji and the earlier works of S. Cocceji , cf supra, n 47 They are also views of 
to be found m F timer (who denves all authonty from the paternal power the ongm 
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bestowed directly by God upon Adam) , m ossuet (i, art. 3, prop 4) ; and 
in Fdnelon (c. v and conclus. 1). F. C v n Moser, in opposition to the 
‘dreams’ of a social contract, also appeals to the idea of the divine origin of 
the State (Nsttes patriot. ArcJuv, vol. 1) , for his view see A. L. von 

Schlbzer, Anhang, pp i73sqq. 

94. Horn attacks both the conceptions of contract. He attacks the con- 
ception of the contractual foundation of human society [the Gesellschaftsver- 
trag ], on the ground that men had never lived m isolation and had never 
come together for the first time to make such a contract (1, c 4, §§3-6) , and 
he attacks the conception of the derivation of political authority from an act 
of contractual devolution [the Herrschaftsvertrag ] — whether such devolution 
be regarded as made by the community (n, c. i, §§17-18), or by individuals 
(ibid. §19) — on the ground that there is no community distinct from the 
aggregation of individuals, and that individuals had never possessed a sove- 
reignty to devolve. He declares not only the theories of Barclay, Salmasius 
and Gro tms, but also that of Hobbes, to be revolutionary, and a danger to 
the State, since every pactum made by men can also be unmade. Just as he 
rejects the social contract as an explanation of the State’s origin, so he rejects 
military force (ibid c. 13), natural evolution (§14), the jus naturals et gentum 
(§15), and necessitas et mdtgentta (§ 16) 

95. Horn admits that the ctoUas is constituted ‘by nature’ alone, but he 
holds that the respublica, which presupposes ‘majesty’, non natwra constituitur 
(1, c. 4, §§3-6) God Himself is the ‘sole and unique and direct cause of 
majesty’, by communicating a part of His own authority to the monarch 
and thus appointing him ‘ vicar of God’ (n,c. I, §§4-12). Conquest, election, 
hereditary succession, and even actual appointment and investiture, arc only 
modi consequendi, and they are destitute of constitutive or creative power(ibid 
§§ 13-21) * In the same way the authority of the husband does not depend 
on any ‘devolution’ by the wife, sed quampnmum nubit, manias a Deo conse- 
quitur poiestatem ui uxorem (ibid § ig). 

90 Horn, m, c. un §§1-5. True, genuine ‘majesty’ never exists m a re- 
public, because such majesty can only be the ‘work of Almighty God’. The 
subjection of individuals in a republican State is limited to the extent of 
their consent there is no ‘eminent domain ’ , and capital punishment is 
properly speaking excluded But by ‘pacts and conventions’ formed in 
imitation of monarchy something like subjection is attained in a republic, 
quoad efficactam commwas uiiliiatis A substitute is ultimately found even for 
‘eminent domain’, as a result of the societas omnium bonorum mto which the 
citizens of a republic enter; t and capital punishment itself is made possible 
by treatment of the criminal as an enemy and by the assumption of a 
previous act of consent to its infliction 

97 This revival of a philosophical theory of the natural origin of the 
State appears especially among political thinkers with an Aristotelian tend- 


* I e. they are ways of acquiring an authority already existing, because already 
constituted by God, but they do not cause such authority to exist, or constitute it 

t In a monarchy, the State’s right of ‘eminent domain’, which enables it to 
expropriate land for a public purpose, is due to the fact that the King, as God’s 
vicar, possesses God’s final ownenhip In a republic, the State may still ex- 
propriate land , but its right depends on the fact that the citizens have formed 
themselves mto a company and made that company the final owner of the land. 
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ency cf the author’s work on Althusius, p 100 n 68, Boeder, 1, c. 1 , 

Kmchen, 1, c 1, th 2, c 8, th 2, Rachelius, 1, tit. 12, §2 and titt. 14-31. 

08 . Particularly by Vico and Ferguson (n. 52 supra). 

90 This is the case with Leibniz (supra, n 50) and Montesquieu (supra. Even Herder 
n 51). Even Herder (op at pp 210-22) does not diminate contract alto- uses the idea 
gethcr It is only the ‘ first class, that of natural governments ’, which, in his of Contract 
view, depends upon the natural order of the family the ‘second class’ is 
composed of communities based on ‘contract or commission’, and the 
‘third class’ consists ‘of hereditary governments over men’, which arise 
from war and force, but are legalised by a ‘tacit contract’ 

100 . Such moderate opposition is to be found in Justi (supra, n. 82) 

101 . Hume ( Essays , n, 6) argues that the duty of obedience to the State Hume on 
cannot be based on a foundation of contract, because the extinct promise of the Social 
our ancestors no longer binds us to-day, and the assumption that all were Contract 
bom free, and only became members of the Stale by virtue of their own 
promise, is contradicted by experience As a matter of fact, every man feels 
himself obliged without further question , and his re maini ng in the country 

does not depend on his free choice, and cannot therefore be interpreted as 
an act of consent The real legal ground of the duty of obedience is the fact 
that we feel it to be a duty to obey, when once our primitive instincts of 
disobedience and ambition have been modified by a growing recognition 
that it is impossible for society to endure without obedience (pp. 269-303). 

But Hume regards the making of an original contract, with a provision 
for resistance, as an actual fact Tme we possess no documents to attest the 
fact, because the contract was made in the woods, before the discovery of 
writing, and it was not written on parchment or the bark of trees But wc 
may read it m the nature of man, smee the surrender of our natural liberty 
m favour of our fellows could only come about by voluntary choice, and the 
beginnings of a government could not arise m the absence of consent 
(pp 266-9) Cf also Essays, n, 2. 

102 This concepUon of the purpose of the State appears most definitely Rousseau's 
in Hobbes and the absolutists who adopted his views, cf supra, nn 74 and view of the 
78. It also appears m Rousseau, who (1, c 6) regards the fundamental purpose of 
problem as bang ‘ to find a form of association gut difende ctprotlge de toute la the State 
force commune la personne et les biens de chaque associt, without abolishing the 
liberty and equality of all’ . see the author’s work on Althusius, p 345, n. 47, 
and see also p 1 13 infra 

108 This proposition [that the purpose of the State determines the extent The power 
of its authority] was never contested by the absolutists, it is the basis of the of the State 
deductions of Spmoza (Tract theol-pol cc 16-17 and 20), and it is employed Wonted by 
by Rousseau (1, c 6, n, c 4) It is expressly formulated by a number of its end 
writers — e.g Hertius, De modo const s. 1, §6 (the atizens are not absolutely 
bound, either to one another or to the Ruler, but only quatenus ad Jinem 
societatis obtuiendum expedtt, smee it is not to be supposed that any further 
obligation has been intended), J. H Boehmer, P spec 1, c 5, §§ 20-30, 

Wolff, InstU §980, Jus. not vm, §§35, 37, Pol §215, Locke, u, c. 9, §131 , 

Achenwall, n, §§10, 98, Danes, §§26 and 780-9 (in all Stales, certain 
‘ natural limi ts ’ on political authority flow from the scopus cuntatis these are 
the only limits which exist in a cuntas necessaria, but hnutes pactitn may also 
exist m addition m a ewitas voluntana ), Beccana, §2, Krattmayr, §§1-2, 
Scheidemantel, m, pp 330 sqq. 
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Even the 104 . Cf Leviathan, c. si, on the matters which in their nature are not 

absolutists subject to the authority of the State, see also cc. 17-19, Si, 24, 36 and Dt 

admit limits cive, cc 5-7, 14. Mevius {Prodromal, vi, §§ 1 sqq ) is like Hobbes in holding 

on the State that men have submitted everything to the State — including even the rights 

which they hold by nature — and that no man, therefore, can mvoke the law 
of nature against the State. But he recognises that the dictates of jus naturale 
and jus dimnum in regard to the rights of the individual are objective limits 
on the exercise of authority by the State. A similar view, though it rests on a 
different basis, is to be found in Horn, n, c 2, §10 and c 12, §§2-13, 
Bossuet, vi, a 2 and vm, a 2 , Fdnelon, c xi 
Spinoza on 105 . Spinoza regards each individual as having transferred all his power, 
the State’s and thereby omnejus suum, to the community, which thus possesses absolute 
limits power over all men Tract, theol -pol c 16, Tract pol cc 3-4. But the au- 

thority of the State is limited, none the less, by the natural law of its own 
power. It cannot really issue any command, nor can the subject really 
transfer everything, inasmuch as he necessarily remains a man, and therefore 
a being who is spiritually and morally free More especially, the individual 
reserves for hims elf the power of thinking what he likes, and of expressing 
his opinions orally and m writing But where the power of the State ends, 
its right also ends, and reason, which always considers its own interest, 
impels the State accordingly to limit itself, in order that it may not suffer the 
loss of its power, and thus of its right, through resistance In this way the 
State attains a recognition of the ‘dictate of reason’ — that its true object is 
not domination, but liberty cf Tract theol -pol cc. 16-17 and 20, Tract pol 
c 3, §§5-9, c. 4, §4, c 5, §§ 1-7 [It would thus seem to follow that Spinoza 
is not, after all, one of the ‘absolutists’, as has been suggested previously.] 
The reader is referred, for an account of the views recently expressed by 
Mcnzcl [Wandlungen in der Staaislehre Spinoza's, Stuttgart, 1898], which to 
some extent diverge from those stated here, to the Addenda to the author’s 
work on Althusius [2nd edition], pp 342 sqq , no 39-41, and p 346 n. 49, 
and also to the Addenda to the 3rd edition, nn. 54-7. [The English reader 
may be also referred to Duff, The Moral and Political Ideas of Spinoza ] 

106 . Contr soc 1, c 6 {Valiination tetale de chaque assoexi avec tous droits d Unite 
la communaute) , cf also c 7 

Rousseau on 107 Ibid a, c 7. Although there can be no legal limits upon the sove- 
the rights reign power of the social body over its members, there are inherent limi ts 

of man arising from the very nature of the general will, of which all individual wills 

are part, and which can only will what is equal and just for all Absolute as 
the sovereign may be, it can never really burden one subject more heavily 
than another, peace qualors I’affaire devenant particidibe son pouvoir nest plus 
competent, and thus the individual, in the last resort, has not made any real 
alienation, but rather an advantageous exchange, receiving back for what 
he has given a greater security of his liberty, his equality and his life This is 
not logic , and it is in vain that Rousseau tries to shelter himself, in a footnote, 
from a charge of illogicality The reader is referred, for an account of the 
vigorous controversy which has arisen recently m regard to Rousseau’s 
attitude to the theory of the rights of man, to the Addenda to the author’s 
work on Althusius [2nd edition] , p. 347 n. 50, and to the Addenda to the 3rd 
edition, n 63 

1 08 Sieyds expressly says that societies only exist for the sake of indi- 
viduals, and that the happiness of individuals is the only object of the social 
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state Works, n, p 32, 1, pp 417, 431. But the purpose of the State is also 
(if only implicitly) made to consist m the happiness of individuals, when it 
is defined by Hertius (s. 1, §1) as tranqmlla et beata vita, or by Wachter 
(P 34) 38 rrrntua et communis felicitas, or by Wolff (Inst it. §972 and Jus not 
vm, § 14) as sufficients vitae, tranquillitas et secuntas 

There is less of an individualistic tinge m the formula of Justi (Jfatur und 
Wesen, §§ 30-44) He makes ‘ the common happiness of the whole State ’ the 
object of commonwealths and their sovereign law (though he adds that, sove- 
reign as it may be, it can never warrant any action that is unjust m itself) he 
regards liberty, security and internal strength as the mam elements of this 
happiness , but otherwise he leaves each people free to determine the par- 
ticular objects of its own life But even Justi adds that the ‘common happi- 
ness’ consists pre-eminently m the happiness of the subjects, and secondarily 
’ of the Ruler 

A L vonSchlozer (pp 1 7ff ) distinguishes between (1) the Jims negativus 
of the State, which is limited to securing and protecting, as against fellow- 
citizens, aliens and natural causes, the four kinds of property (m a man’s 
person, his possessions, his honour and his religion), and (2) the jines positu it, 
which come to be added with the development of civilisation, and are 
directed to the advancement of prosperity, population and enlightenment 
(cf p 93, §1) 

109 The purpose of the State is defined by Kestner (c. 7, §4 and 
§§ I7sqq ) as justitia colenda, by S de Cocccji (AW. syst §§280 and 613), as 
defensio junum smgulorum , by Heineccius (§ 107), as secuntas cimum, by Danes 
(Praecogn §24 and P spec §§656 and 664-6), as secuntas, by Hoffbauer 
(pp 236sqq.), as legal security, by Scheidemantel (1, p 70), as ‘the attain- 
ment of internal and external security by means of united resources’, by 
Klein (11, pp. 55 sqq ), as ‘protection of social life’ In Filangien (1, cc 1-12) 
the purpose is conscrva&onc e tranquilhtd in Mercier de la Riviirc, Turgot and 
the other Physiocrats, it is liberte et sCtreli of person and property in Hume 
( Essays , □, no 3) it is simply jusUce, and King, Parliament, ministers and 
the rest — including even the clergy — properly exist only m order to support 
the twelve jurymen. 

110. Locke (11, c 9, §§ 123-31), following this idea of ‘insurance’, demes 
any other purpose to the State than that of guaranteeing natural rights, 
particularly the rights of ‘ liberty and property ’. 

In the theory of W von Humboldt the final object of human existence is 
the development of personality (pp gsqq ) The State is only a means for 
attaining that security of its citizens, and thereby that ‘ consciousness of legal 
freedom’, which are the indispensable conditions of such development 
(pp i6sqq ) Security has to be attained both m regard to enemies without 
(pp 47sqq.) and between the citizens themselves (pp. 53 sqq.) , and therefore 
the legitimate activities of the State are confined entirely to (1) the enacting 
of administrative, civil and criminal law, (2) jurisdicuon, (3) the care of 
minors and lunaUcs, and (4) the provision of the means necessary for main- 
taining the structure of the State (pp 100-77) Conversely, the making of any 
provision for the common good (pp 44sqq ), and any attempt to influence 
education, religion or moral improvement (pp. 61 sqq ), are injurious 

Kant goes furthest of all m the limitations which he assigns to the purposes 
of the State. It is co nfin ed to realising the idea of Right or law (Works, 
vi, p. 322 and vn, p. 130), and that reahsaUon must be attained without 
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reference to the consequences of good or bad which follow [1 e the idea of 
impersonal Right must be earned into effect regardless of its effect on the 
Good of persons], cf vi, pp 338, 446, vn, p 150 Kant expressly attacks 
the idea of the ‘welfare-State’ — 1 e. the State directed to the well-being of 
its members — unless such well-being or happiness be understood only to 
mean a condition m which the constitution is in the greatest possible harmony 
with the principles of Right, or unless, again, a law which [immediately] 
aims at some form of happiness (e g opulence) is only intended to serve 
[ultimately] as a means of securing a system of Right, especially against 
external enemies, cf vi, pp 330sqq., vn, p. 136. 

111 Cf e.g. Locke, n, c 9, §131 and c 11, §§i34>qq., Wolff, Instit. 
§74, Sieyds, i, p. 417, n, pp 3sqq. and 374»qq., Kant, vi, p 417, vn, 
P- 34- 

112 This theory [of a distinction between ‘ civil’ and ‘natural’ rights] 
is already implied m advance by all the doctrines m which, from the Middle 
Ages onwards, the law of nature is exalted above the State, and it plays 
an important part m the thought of e g Althusius and Grotius. But it was 
only during the reaction against Hobbes’ attempt to annihilate the idea of 
the natural rights of man that it was formulated as an explicit theory. Huber 
was particularly responsible for the development of a formal theory of the 
rights (of person, property, liberty of thought and freedom to follow the 
divme commands) which must be reserved m all forms of State for the in- 
dividual, by means of the necessary articles m the contract [of government], 
and are thus removed from the control of the sovereign cf. De civ 1, 2, 
cc. 3-5 and 1, 3, c 4. Pufendorf also reserves for the individual, as a man and 
as a citizen, natural rights which, though they are imperfectly protected as 
against the sovereign, are still indestructible. Elem. 1, d la, §6, J. n et g. 
1, c l,cc. 8-9, De off hom.etciv 11, c 5, c 9, §4, c 11. Hertius argues in the 
same sense, De mode const s. 1, §6, and Schmier devotes a detailed exposition 
to the theory, in, c 3 and v, c. a, s. 1. 

118. Cf Thomasius, Instit. jur dtv 1, c 1, §§H4sqq and Fund 1, c 5, 
§ 1 1 sqq , where a clear distinction is first drawn [before he comes to the 
parUcular question of liberty of conscience] ( 1 ) between jus connaium and jus 
acquisition, and (2) between the ‘subjective ’ side of any body of law [law or 
‘Right’ as expressed in the rights of ‘Subjects’ or persons] and its objective 
side [law or ‘right’ as expressed externally m a concrete body of rules] See 
also J. H. Boehmer, P. spec. 1, c. 5 and m, cc 1-2, and Gundling, c 1, 
&§5i-«2- 

114 Locke, n, c 11 ; cf also Sidney, 1, ss 10 and 1 1 and n, ss. 4 and ao. 
The same view appears in the French physiocrats 

115 The mam object of Wolff’s enquiries into the extent to which the 
original law of nature is either over-ndden by the contracts which form the 
State, or still continues to preserve its validity, is simply to attain a basis for 
dividing the rights and duties of political man into those which are acquired 
and those which are innate. The conclusion which he attains is that the in- 
dividual retains the sovereignty he enjoyed in the state of nature, m regard to 
all actions which the political authority is not warranted by its purpose m 
regulating, but he also vindicates the inviolability of those ‘acquired’ rights 
which are so much bound up with man’s being that he cannot be deprived 
of them. Instit §{5 68 sqq., 980, Jus nat. 1, §§a6sqq. and vm, §§35 and 47, 
Pol. §§215 and 433. 
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116 . Cf. e g. Danes, P spec. §§710-46 (jura rtaturdta absolute), Nettelbladt, Vogue of 
§§i43sqq., i93sqq , 1127, 1134-42 (there are obligations comatae as well as theory of 
contractae, and jura connata as well as quaestta) , Achenwall, 1, §§63-86, n, natural rights 
§§ 1 1 and 98-108, Kreittmayr, §§3Qsqq , Scheidcmantel, m, pp 172-343. 

See also Turgot, art. Fondatum, §6, p 75 Us citoyens ont des droits et des devoirs 
sacrls pour U corps mime de la sociiti Compare also Blackstone, Comm 1, c 1, 
pp I24sqq. [where Blackstone distinguishes ‘absolute’ rights from those 
which are ‘social and relative’] 

Montesquieu, it is true, assigns to the State the object of realising as far 
as possible the spiritual and economic liberty of the individual (cf e g xn, 
cc 1-18, xm, cc 12 and 14, xx, c 8, xxm, xxv, cc 9-13) , but m attacking 
slavery he merely uses the idea of the inalienability of liberty (xv, cc 1— 18) 

[In other words, he speaks of liberty as achieved by the State, but at the 
same time regards it as independent of the State.] 

Justi also (§18) pronounces that government to be the best which limits 
‘ natural liberty ’ as httle as possible and yet succeeds m achieving the purpose 
of the State 

117 . This is especially true of Sieyfcs, whose Reconnaissance et exposition des Droits de 
droits de I’homme et citoyen , of July 1789 (1, pp 427sqq ), forms the basis of the 1 ’ homme 
public Declaration of the Rights of Man (1, pp 4i3sqq ). Along with free- m 1789 
dom, which the citizens bring with them as their inalienable right into the 

social state (n, pp 3sqq ), he makes property, ‘that God of all legislation’ 

(n, p 35), inviolable by the State cf also n, pp 374sqq * In the present 
context, in which we arc only concerned with the theoretical [and not with 
the historical] development, we need not reckon with the fact, on which 
Jellinek has remarked, that the American ‘bills of rights’ [e g the Virginia 
Bill of Rights, and the Pennsylvania ‘DeclaraUon of the Rights of the 
Inhabitants of the Commonwealth or State’, of June and September, 1776] 
were anterior to the French Revolution of 1 789 as constitutional assertions 
of the fundamental rights of individuals 

In Kant also the innate and inalienable rights of the individual — m the 
three senses of the liberty of man, the equality of subjects and the inde- 
pendence of the citizen — form the limits and the canon of all political life* 

Works, vi, pp 322sqq and 4i6sqq and vn, pp 34sqq , i47sqq A similar 
view is to be found in A L von Schlbzer, pp 51 sqq Hoffbauer goes to the 
furthest length. He begins by developing a system of the absolute (or 
original), and the conditional (or acquired) rights, which belong to all 
rational existence (pp 64sqq.) , he then proceeds to depict the absolute or 
original rights of man (pp. 1 1 1 sqq ) , only after that does he arrive at man’s 
conditional or acquired rights (pp I20sqq ). But even now he has first to 
discuss the ‘universal’, and then the ‘particular’, species of such rights, and 
afterwards, under the latter head, to treat of an ‘extra-social’ form, before 
he finally arrives at the ‘social’ form of the ‘particular’ species of ‘condi- 
tional’ rights [cf n 19 supra for this process of subdivision in excelsis] 

Moser attacks the conception of the rights of man ( Misc Writings, 1, 
pp. 306, 313, 335) but he definitely recognises in an earlier work ( Patriot . 

Phantas. m, no 62) the existence of free rights of the individual which are not 
forfeited in the social state. 

* Reference may also be made to T. Paine’s Rights of Man, Part 1 (of January, 

1 79*)- 
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The 118. In this connection [l e as regards the passing of individualism into 

variations of a system of social absolutism, and vice versa] the variations of opinion which 
Fichte’s mews Fichte could achieve without abandoning his theoretical basis are par- 
ticularly significant In 1 793 he regards the purpose of the State as consisting 
only m ‘the cultivation of liberty’ (Works, vi, p ioi), in 1796, in speaking 
of * the purpose of Right or law he is already willing to think of an economic 
transformation of the State in conformity with the idea of Right, and in 1800 
(hi, pp 387 sqq ) he even derives his socialistic State, directed to the general 
welfhre, from this idea [Gierke here is referring to Fichte’s Der geschlossene 
Handelsstaat, on which see W Wallace, Lectures and Essays, pp 427sqq ] By 
1 804 he is expanding the purpose of the State into ‘ the purpose of the human 
race’, which leads him to interpret it as being the promotion of general 
culture (vn, pp i44sqq ) , and in 1807 he depicts the ideal of an educational 
State (vn, pp 4a8sqq.) Later still, he attempts to reconcile this later pur- 
pose of education and moral development with the earlier purpose of ■ the 
cultivation of liberty’ (Works, rv, pp 367 sqq , Posthumous Works, u, 
PP 539-42) 

Corresponding to the variations m his view of the State’s function are the 
changes in his conception of the relation of the individual to society At first 
he emphasises the inalienable rights of man which cannot be diminished by 
any form of contract (Works, vi, pp 159-61) In his Natunechl (1796-7) he 
argues vigorously, m opposition to Rousseau, that the individual is only 
merged into the organised whole in one part of his being and nature, but 
otherwise remains ‘a completely free person, who is not woven into the 
whole of the body pobtic ’ ( Works, m, pp 204-6) , and even m Der geschlossene 
Handelsstaat of 1800 he Still maintains this point of view (in, pp 387sqq ) 
In his Grundzugen des gegenwartigen Zntalters (1804-5) he entirely alters his 
view the individual is now completely merged in the perfect State which 
ought to be the goal of endeavour He has nothing per se he has everything 
in virtue of being a member of the State, he is entirely the instrument of the 
State, and he is only sovereign ‘in regard to his necessary purpose as a 
member of the race’ [1 e he is only sovereign in so far as he is part of a 
general humanity which is itself sovereign in determining the purposes of 
its life], cf vn, pp. I47sqq , 153, l57sqq , 210 He takes the same line in 
the Reden an die deutsche Motion (1807-8) , but later still he adopts more of a 
via media, emphasising the ‘moral liberty of the will’ which is still left to the 
‘ instrument ’ of which he had previously spoken (n, pp 537 sqq ) 

119 [Not only is individualism no bulwark against socialism and com- 
munism] on the contrary, it rather appears as if the elevation of the in- 
dividual into the terminus a quo and the terminus ad quern of social institutions 
were an inseparable element of socialistic and communistic systems. 
Recognitions 120 Leibniz approaches nearest to this way of thinking, in the rntro- 
of the social duction to his Cod jur gent dipt 1, §§ 1 1-13. There are also statements in 

whole in Ferguson (1, cc. 7-10) which make the social aim consist, not in the greatest 

eighteenth- possible amount of pleasure, but in the greatest possible amount of spiritual 

century activity, and therefore m the free development of the powers both of the 

thought national community and of individuals cf also v, c. 3 Scheidemantel too 

rises to the view (1, pp 75sqq ) that there are certain natural basic rules for 
the attainment of the aim of the State, of which the greatest is that the 
well-being of the whole and the private well-being of the parts are to be 
simultaneously and jointly pursued by every individual and every society. 



Notes to § 16 31 1 

but that, where there is any clash, the well-being of the whole must be 
preferred 

121. Horn accordingly makes a definite attack on theories of the original 
sovereignty of the people (n, c i, § 18), of the existence of a ‘real majesty’ 

[as distinct from ‘personal’] (11, c 10, §§11-15), an d of the possibility of a 
subjection commune of majesty (11, c 1 1, § 1) But he equally impugns the 
possibility of the popular community possessing any right whatsoever as 
against the Ruler (n, c 5, § 1) 

122 Horn attempts to prove (m, c un §2) that it is impossible for pluses Horn's 
conjunctm to be the ‘ Subject’ of majesty When rule is ascribed to all ut uni- attack on 
verst in a democracy, it is ipso facto also attributed at the same time to all ut any form 
singult , and the result is that, since 1 mpenum et obseqmum non inhabitant unam of plural 
personam , the existence of any ‘Subject’ at all is really denied If, on the sovereignty 
other hand, it be admitted that smguli arc simply subditi , it follows that no 
other quality than that of being a body of subditi can be predicated of smguli 
conjunctm, 1 e of all when they are regarded as united in a untversitas * More- 
over [apart from the logical difficulty] there is a further difficulty, which is 
involved in the recognition of the majority-principle That recognition 
means either that umversi are deposed [in favour of a mere majority] or that 
the rulers are, in part [1 e as regards the minority], turned into being the 
ruled , but in any case a sovereign which changes with each vote would be 
a curious sort of sovereign If we now turn from democracy to aristocracy, 
we find once more that there is no ‘Subject’ or owner of majesty Here 
again, just as in democracy, a distinction has to be made between umversi and 
suiguli, though the two things thus distinguished are really one and indis- 
tinguishable. For if smguli have nothing, universt equally have nothing, and 
if umversi have authority, smguli equally have a part of that authority, and 
the result [on the latter supposition] is that each member of thr ruling class 
will have a particula majestatis which, like the whole of which it is a part, will 
be summa, and thus a number of summa impcria will arise Horn then argues, 
in §3, that it is no less impossible for omnes or pluses to possess ‘majesty’ 
severally (dtvisim) than it is for them to possess it jointly ( conjunctm ) 

3 28 Cf m, c un , and supra, n 96 to this section 

124 Pufendorf (J n el g vii, c 5, §5) delivers a vigorous attack on the Critics of 
‘sophistical ’ arguments of Horn, objecting to him that, at any rate in morali- Horn’s mews 
bus, the whole can possess attributes which no part possesses, and arguing 
accordingly that, in corponbus moralibus composite, aliqmd tnbui potest umversis 

quod tuque omnibus (1 e singulis dtvisim sumtis) neque uni alicui ex tills singulis 
queal tnbui, adeoque untversitas revera est persona moralis a singulis distwcta, cut 
peculians voluntas, actiones etjura tnbui queant, quae in singulis non cadunt Com- 
pare also Schmier (1, c 3, nos 62-72), who seeks to prove, in opposition to 
Horn, both the philosophical and the legal justification of the distinction 
between a totum composition and its partes separatim acceptor 

125 Spinoza agrees entirely with Hobbes in thinking that a social body The Ruler as 
controlled by a single mind (ut ommum mentes et corpora unam quasi mentem representing 
umanque corpus componant) can come into existence through the vesting of all the Group 
power m the Ruler, m virtue of a transference of their power by all in- 
dividuals, so that the Ruler, qua Cuiitas, henceforth represents the will of 

every individual Cnntatis voluntas pro ommum voluntate habenda est id quod 

* Cf the argument of Hobbes, supra n 155 to § 14. 
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Cioitas justum et bonum esse decermt, tanquam ab unoquoque decretum esse censendum 
est cf Eth. rv, prop i8schol. , Tract pol c a, §15, c 3, §§1-5, c 4, §§i-a 

Mevius (Prodromus, v, §§83-6) similarly holds that the unto, by virtue of 
which the State is una velut persona (cm una mens, umis sensus, urn voluntas, et 
amma tnter multas velut una atque eadem), is based on the submission of all wills 
to that of the Ruler, whence it follows that 1 mperantes toiam rmdtitudmem re- 
praesentant et ejus mce sunt — their action counting as the action of the ‘whole 
community and of all severally’, and the ‘will and judgment of the Rulers 
being the will and judgment of the whole society or State ’ See also Houtuy- 
nus, Pol gen §99, no 14, Micraehus, 1, c 10, §§14-17. Bossuct, 1, a 3, 
prop. 1-6, vi, a 1, prop a-3 

126 Cf Tract theol -pol c 16 (cactus mwersus homtnum, qux collegialiter 
summum jus ad omnia, quae potest, habet) , Tract pol cc 3,6 (ut jus, quod unus - 
qrnsque ex natura habet, collective haberent) , Eth rv, prop. 18 schol. 

127 Eg the one conclusion that emerges in Bossuet (v, a 1) is nothing 
more than the dictum, so often quoted since, that the monarch is I’litat mime 

128 Huber, Dejure civ 1, 3, c 4, §§8—83, n, 3, c x, §35 see also, on the 
validity of the majority-principle, which is referred to an original act of 
agreement, 1, a, c 3, §§a7sqq , n, 3, c 1, §§ai-2 and c a, §§3-4 

1 29 Ibid 1, 3, c 2, § 14, c 6, §26, 1, 9, c 5, §§51 and 65-72 , n, 3, c.6, §2 

180 Ibid n, 3, c 6, §§ 1— 10 

Pufendorf 181 Cf Elem r,def 4, §13, J n et g 1, c 1, § 13 persona morahs composite 

on corpora constitmtur, quando plura indundua humana 1 la inter se uniuntur, ut quae m istius 
moralia imionts volunt out agmtpro una voluntate imaque actions, non pro plunbus censeantur 

as created Therefore, he argues, not only is a pactum umonis necessary in order to pro- 

by consent duce, first of all, the State (J n etg vn, c 2, §6) , a similar pactum smgulorum 

cum singulis, to the effect that certain things shall be managed jointly and m 
the interest of una persona morahs, is also indispensable for families, corpora- 
tions and local groups ( Elem n, d 12, §26) In another passage, where he 
distinguishes between corpora naturaha, arttficiaha and moralia, Pufendorf re- 
peats his view that a corpus morale, which remains identical in spite of all the 
changes of its parts, may be produced by a simple conjunctio hominum (J n 
etg vui,c 12, §7) [In other words, a moral body may already exist in virtue 
of conjunctio, before any further step has been taken, such as the appointment 
of a representative organ to act on its behalf] 

Pufendorf 182 Cf Elem 1, d 4, §3, J n etg 1, c 1, § 13 Idque tunc fieri mtelhgitur, 

on the quando smguli voluntatem suam voluntati unius hormnis out conciln ita subjiaunt, ut 

conditions pro omnium voluntate et actions velmt agnoscere et ab ahts haben, quicquid isle de- 

of real crevent aut gessent circa ilia, quae ad unionu ejus naturam ut talem spectant et fini 

Croup- ejusdem congruunt, wide est, quod cum alias, ubi pluses quid voluennt aut egennt, tot 

personality vohmtates et actumes extare intelliguntur, quot rutmero personae physicae seu indundua 
humana ibi numerantur, in personam tamen compostlam coahtis una voluntas tnbuatur, 
et quae ab tilts ut tahbus proficiscttur actio, una censeatur, utut plura wdividua physica 
ad tandem concurrennt He adds that under these conditions [1 c where there 
is a moral body acting corporately through a representative] corporate pro- 
perty comes into existence, which does not belong to smguli, and other similar 
developments follow. See also J n et g vn, c 2, §5 , De off horn et cw 11, 
c 6, §§5-6 umn multorum hormrnm vohmtates nulla aha ratione possunt, quam st 
unusquisque suam voluntatem voluntati unius hormnis aut unius conciln subjiciat, ita ut 
detneeps pro voluntate omnium et smgulorum sit habendum, quicquid de rebus ad 
secuntatem communem necessanis die voluent Pufendorf argues, on this basis. 
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that a Group-person never arises from a simple contract of umon, it must 
always be called into being by a number of contracts ( necessanum est, ut 
volmtates otresque suas umvermt mtervenientibus paclis), which find their culmina- 
tion m the contract of subjection, cf J n etg vn, c 2, §6. It follows that a 
Systema Cmtatum [1 e a confederation] , being a nuda conoentio, and not having 
erected any impenum, is not a ‘person’ [smee there is no man, or body of 
men, with authority to represent it], and cannot act by majority-decision 
cf J. n etg vn, c 5, §20 

[In brief, the argument is that while simple conjunctio can produce a ‘ moral 
body’ (see the end of the preceding note), and while such conjunctio may thus 
be the first step m constituting a ‘moral person’, there is something more 
needed before a real ‘moral person’ can emerge That something more is 
the creation of a representative organ, and submission thereto, for only in 
the ‘person’ of the representative organ can the ‘person’ of the corpus morale 
really exist and function.] 

188 The doctrine of enlta moralia already occurs, in essence, in Elem 1, 
d 1 sqq [of the year 1 660], but it is developed further in J n etg 1, cc 1-2 
[of the year 1672] 

134 J n etg. 1, c 1, §3 They are mere modi, which do not come into Pufendoifs 
existence, like entia phystca , through ‘creation’, but through ‘imposition’ theory of 
le they are ‘ superadded 1 to something already in existence They have no entia 
power of producing physical changes , and the only eflcct they produce is moralia 
on the mind, by making men understand better the nature of their actions 
(§4) Just as they only come into existence by ‘imposition ’, so they may be 
changed, or even abolished, by some alteration of such ‘ imposition ’ (whether 
by God or men) , but the sort of change to which they are thus subject is one 
by which ipsa personation aul rerum substantia physica is not affected (§23). 

185 Ibid §§5-6 Pufendorf prefers the twofold classification of ‘moral Some are 
entities’ under these categories [of substance and attribute] to the single substances 
classification which we should have to adopt if we confined ourselves to the some only 
idea that all entia moralia, being modi, arc attributes of homines, actiones or res attributes 

130 . Pufendorf begins by arguing that in the moral world status, as the Moral 
basis of the existence of ‘moral persons’, corresponds to what spatium is in persons 
the physical world as the basis of the existence of physical persons in plai e fofo 
and time * He admits some difference spatium can continue to exist after substances 
the disappearance of all natural objects, but status is inconceivable after the 
disappearance of the persons who exist in that medium (loc cit §§6-10) 

Having drawn this analogy [between the basis of existence of moral and 
that of physical persons], Pufendorf proceeds to interpret ‘moral persons’ 
themselves m the light of the analogy of physical substances (§§ 12-15) [But 
while he thus interprets persons as being moral in a way analogous to that in 
which substances are physical], he thinks it unnecessary ever to interpret 
objects (res) as being ‘moral’ m this sort of way, since the attributes of 
objects (e g that they arc ‘sacred’) can be referred on a deeper analysis to 
an obhgatio hommum (§16) t Other entia moralia [1 c moral entities other than 

* Pufendorf ’s spatium is ‘ time-space ’ it is both temporal and spatial extent 

t We need not regard a thing, such as a sanctuary, as being an ens morale, on the 
ground that it has the attribute of being sacred, and that there must be an mi as 
the substance which carries that attribute Really, the attribute of being sacred 
can be reduced, if we turn from the thing to the men behind the thing, to an obliga- 
tion of men to regard the thing as sacred 
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personae ] are not ad analogum substantiation concepta they are simply moth, or 
attributes, of a purely ‘formal’ character (§17) They exist, that is to say, 
either as ‘qualities’ (e g. a ‘title’, or a ‘power’, or a ‘right’, or an ‘obliga- 
tion’, are all qualities, §§ 18-21), or as ‘quantities’ (e g ‘price’, or ‘credit’, 
or the value of a business, are all quantities, §22) 

Moral persons 187. Loc. cit §12: Entia moraha, quae ad analogum substantiananconapiuntur, 
simple or dicuntur personae morales, quae sunt homines smguh aut per vinculum morale in unum 
compound systema cormexi, considerati cum statu suo aut munere, m quo tn vita commum ver- 
sasitur Sunt autem personae morales vel simplices vel compositae. 

Simple moral 188. Loc cit §12 The persona moralts simplex is therefore either publica 
persons (whether such ‘person’ be principalis, or minus principalis, or repraesentatwa), 

or prwata (according to profession, civic status, family standing, descent, sex 
and age) The ens morale can never be a quahtas phystca if a plebeian becomes 
a noble, or vice versa, no physical change is involved, and the Catholic 
doctrine of an ‘indelible moral character’ is therefore absurd (§23) [See 
n 1 34 supra, on the ‘ imposition ’, and the consequent possibility of removal, 
of the modus — the attribute or character — which constitutes ‘moral being’. 
It follows, on this argument, that ‘imposition’ makes the ‘character’, or ens 
morale, of a priest, and what has been ‘imposed’ can be removed Holy 
orders, therefore, arc not ‘an indelible moral character’, to argue m that 
sense is to treat such orders as a ‘physical quality’ which cannot be altered ] 

130 Loc cit §14 (the individual may ‘bear’ a number of ‘persons’ be- 
cause he has a number of ‘positions’ ( status ) which do not conflict) 

140 Loc. cit §13 cf supra, n 132 

1 41 Loc cit § 15 here we see that the impositio of an ens morale is not in- 
dependent of every quality of the object Caligula could make a fool into 
a senator, but not his horse 

Pufendorf also rejects the personification of inanimate objects which 
Hobbes achieves me 16 of the Leviathan [eg of a bridge on which there is a 
right of charging tolls] as an unnecessary fiction — cum simphcissume dtcatur, 
a cimtate certis hommibus uijunctam curam colligendi reditus istis rebus servandis 
destinatos, el quae eo nomine ormntur actiones persequendi aut excipiendi 
Nature of 142 Cf Elem. 1, d.4, §3, J n etg i,c l,§i3, vn, c 2, §6 It follows that 

compound personae morales compositae are not able seipsas qua tales obhgare, any more than 
moral persons single persons are able to do so Their decisions only bind membra societatis qua 
singula, nequaquam autem societatem ipsam qua talem The contract for the founda- 
tion [of the society, as a * compound moral person’] is not a case to the con- 
trary the society does not ‘ obhge itself’ in any way even by that act , all that 
happens is that ‘ the members severally, as such, bind one another mutually, 
to the effect that they are willing to coalesce m a single body’ If an in- 
dividual afterwards gives a vote, he too does not oblige himself directly 
thereby, it is only indirectly that he does so— 1 e m so far as he helps [by 
that vote] to form the will which under the pactum fundamentale is binding 
upon him. Cf. Elem 1, d 12, §17 

148 Pufendorf himself often uses the expression persona physua instead of 
persona moralts simplex cf J n etg 1, c 1, § 13, vn, c 2, §6 and c 5, §8 
Such persons 144 Pufendorf expressly urges that ‘naturally’ a confusio omnium volunta- 
not natural, turn in imam is impossible, and that a common will can only arise [by some- 

but created thing more than a natural process, 1 e ] by a moralts translate volimtatum , 

by agreement whereby 1 llud qtasque velle censetw, quod in ahum contuht, [ aeque ac] si ipse veht. 

In the same way the union of the powers of individuals [as distinct from their 
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wills] does not come to pass naturally, but as a result of promises of obedience 
and the giving of guarantees for the fulfilment of those promises cf J n.etg 
vn, c. 2, §5 and De off hom et civ n, c 6, §§5-6, and see also, as regards the 
impossibility of unto natwalis and the nature of unto morahs, Otto’s commentary 
on the latter passage Pufendorf accordingly goes so far as to commend the 
comparison drawn by Hobbes between the State and an ‘artificial man’, 

J n.etg loc cit § 1 3 and De off hom et civ lor. cit §10 

145 Elem 1, d. la, §37, J « et g vn, c a, §§15-19 and c 5, §6, Deoff Eoentheir 
hom et civ n, c 6, § 1 a Such an agreement [establishing the validity of major ity- 
majonty-decisions] is always to be presumed, in Pufendorf ’s view, because decisions 
there is no better way than majority-decision of arriving at a united expres- depend on 
sion of will by an assembly He admits that any individual, on entering a a previous 
society, may reserve for himself a right of giving or withholding his assent agreement 
[to a majority-decision] on any issue , but he argues that, even in that event, 

the mere pertmacia of such an individual does not affect the decision of the 
assembly adversely, for though the decision will not be bmding upon him 
ex suo consensu, it will still be binding ex generali lege ut caeterissese commodum 
praebeat et ut pars se conformet ad bonum tolius 

146 J n et g vn,c 2, §§13-14, Deoff hom et civ n,c 6,§§io-u The 
commentators — Titius, Otto, Trauer and Hcrtius— expressly censure 
Pufendorf for taking over from Hobbes, in these passages, the identification 
of the Imperans with the Civitas cf also Titius, Obterv 557 

147 Pufendorf accordingly describes the sovereign Concilium in a republic 
as a persona moralis composita or conjuncla Elem 1, d iq, §27, J » el £ vn,c 2, 

§ 15. c 5> §5. De off hom et civ 11, c 8, §4 

148 . Hert, for example, emphasises the fact that what is ‘physically* Hert modifies 
impossible is sometimes ‘morally’ possible, and what is monstrous in phystcis Pufendorf 
may be unexceptionable in moralibus e g on a consideratio physica a plurality 
of men cannot be one, nor one man a plurality , but on a consideratio morahs 
a number of men may be taken together as a single person, or one man may 
be taken to be several persons In the realm of nature a single head with a 
number of bodies, or a single body with a number of heads, is a monstrum, 
but this is by no means true of moral bodies Cf Annot ad Pufend J n el g 
1* c 1, §3 n 4 and Opusc 1, 3, pp 27sqq and n, 3, pp 41 sqq 

149 Thomasius defines a persona as homo considcratus cum suo statu He Thomasuis 
distinguishes between the persona simplex, sc unicum tndtviduum humanum, and retains his 
the persona composita ex plunbus indunditis certo statu umtis (Instil jur div 1, c I, theory 
§§86—7) , and he defines the State as a persona moralis composita (ibid 111, c 6, 

§§62-3) Titius regards jurisprudence as almost exclusively concerned with 

personae morales, which are either smgulares or compositae ( Obsero 94, Jus 
pnv. Rom -Germ vra, c 2) Cf also Ickstatt ( Opusc 11, op 1, c 1, 5 § 14-15), 
who regards persona moralis simplex and persona morahs composita as distinct, 
exactly like Pufendorf 

150 Hert, Opusc 1, 1, pp. 286 and 288, n, 3, pp 41 and 55, Gundling, 

Jus nat c. 35, §34, c 37, §§3-10, and Exerc 16, §5 ( personae mysticae vulgo 
audumt, ac morales compositaeque diamtur ) , Schmier, 1, c 3, nos 62-72 , and also 
Becmann, c. 12, §7 

151 Nettelbladt (Syst nat §83) can still remark incidentally that 
‘physical persons’ are also called ‘single’ ( suigulares ), and ‘moral persons’ 
also go by the name of ‘composite’ or ‘mystical’, but he himself only uses 
the expression ‘moral persons’ Cf also Scheidemantel, m, p 244. 
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152 Cf eg J H Boehmer, P spec i,c 2, §1, c 3, §1 n 0, Heineccius, 
Elan, n, §ao, Achenwall, Proleg §§92-3, n, §§3 and 15, Hoffbauer, pp. 190, 
244, 292, 310 

Leibniz adopts the terms pasona naturahs and pasona civdis in his termin- 
ology, but he also uses the adjectives morahs or ficta as synonymous with 
cimlis Nova moth a, §16, Introd to the Cod jur gent. 1, §22; Caesar -Fikst 
c ii, Spec, demonstr pol pr 1 and 57 

158. In the theory of Wolff (Instil. §96) man is a pasona morahs or sitt- 
liche Pason in so far as he is regarded as the * Subject’ or owner of rights or 
obligations, and is thus in a moralis status or sitthche Zustand, cf also §§850, 
963, 1030 

Danes ( Praecogn §§9, 24) holds that by ‘person m the juridical sense’, or 
‘moral person’, we mean man ‘in so far as he has a certain moral status’ — 
ex quo mamfestum est a pasonahtate ut ita dicam physica ad pasonahtatem moralem 
non valae consequenttam. 

1 54 Thus Treuer, in a note to PufendorTs De off horn el civ n, c 6, §5, 
holds that a ‘ union of wills ’ is possible by means of mere societates et foedaa, 
without impenum — though a union by means of impaium is betti 

Thomasius interprets the personality of the State in exactly the same way 
as Pufendorf (Instil jur dui in, c 6, §§27, 31, 62-4, 157, Fund m, c 6, §7) , 
but after including the State in the category of societates mixtae, which blend 
the principle of Fellowship with that of Rulership, he proceeds to add to 
these ‘mixed societies’ two other forms of society — the societas inaequahs of 
God and man, which rests on the pure principle of Rulership, and the societas 
aequahs, which rests on the pure principle of Fellowship (Instil jur div 1, 
c 1, §§91-113, m,c 1, §§57-74) 

Tilius ascribes the unity of the personality of the State entirely to the re- 
presentation of all its members by the Ruler, who has thus a double person- 
ality, while the subject only possesses a single personality (Spec jur publ 1, 
c *> §§43»qq , vit, c 7, §§ iqsqq ), but in dealing with the wuvasitas, which 
he relegates altogether to the sphere of private law, he assumes the existence 
of a purely Collective pasona morahs composita (Observ 94, Jus prw Rom - 
Germ vm, c 2) 

155 De mode const, s. 1, §§2-3 (Opusc.J, l,pp. 286-8), cf also Elem i,s 3. 

156. Cf Opusc 1, 1, p 288 (Qjiod enim de imivasitaie dicitur, earn nec ammam 
nee intellectum habae, non consentire nec dolo facae, hinc ahenitm est, quoniam um- 
vasitas pars est tantum cmtatis et qutcqmd juris spintusve habet, accepii concessu vel 
expresso vel tacito compotum summae potestatis, * atque hactenus pasona est mystica, 
stve ex praesaipto juris pasonae vicem sustmet; neque dubium est, qutn hoc aspectu 
contrahae et delmquae possit) Hert accordingly ascribes an absolute repre- 
sentative authority to the Rector Cuntatis [the Head of the Slate], but he will 
only allow to the Rector Umvasitatis [the Head of a corporation] such re- 
presentative authority as comes within the limits of the powers granted to 
him by the sovereign (note 3 to Pufend J.n et g vn, c 2, §§22, and Opusc 
n » 3, P 55)- 

157. Opusc 1, 3, pp 27-44 

158 Ibid n, 3, pp. 41-7 

159 In his treatment of the first set of cases [those in which one man 
sustains several persons], Hert begins by considering the possibility of the same 

* ‘By the concession of those who are in control (compotes sunt) of the supreme 
power.’ 
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individual being reckoned, upon a constderatio moralts, as being several differ- 
ent persons in his different capacities (sect 1, §§ 1-2) He proceeds to lay 
down some jejune general rules for such contingencies (sect 1, §§3-7) He 
then discusses, as cases which come under these rules, (1) the union |in one 
man] of various rights of status which have their basis m the Family and 
the State (sect 2), (2) the different capacities enjoyed simultaneously by 
the Emperor, and by the Estates, in the German Empire (sort 4), and (3) 
the conjunction of a number of different powers [in the same individual] 
m the domain of private law (sect 4) 

160 In treating the second set of cases [those m which several mm sustain His theory 
one person], Hert begins by attempting to prove the possibility of several of several 
men uniting to form a single persona moralis There are three sorts of unum — men with 
the tmum per se, the tmum per accidens and the unum per aggregationem — according one ‘ person 
as it is a ‘natural’, an ‘artificial’, or a ‘moral’ bond which mutes the parts 
in question A ‘moral body’ is brought into being by a ‘moral bond’, quo 
per institution humaman diversa tndimdua ita colhguntur, ut unum esse intelligantur 
(Proleg §§1-2). He proceeds to suggest general rules for collective persons 
[of this moral order] Either a societas aequahs or a societas rectona may be the 
basis (§3) the Group-person may come to possess capacities and rights (c g 
of legislation, or the power of life and death) which belong to none of the 
single persons so grouped (§4), the associates continue to remain certo as- 
peetu smguh (§5), the rights and duties of the collective person non sunt 
smgulorum nisi per consequenham (§6) 

Hert then distinguishes two ‘sources’ of this ‘unity of persons’ [in a moral 
body] Oie one is 'Lex jingit’ , the other is ‘Comientio hormnum efficit' Under 
the first head — that of the feigned unity of persons (sect. 1) — he treats of 
paterfamilias et fihus (§§1-7), of defunctus cl haeres (§§8-16), of defunctus et 
haeredilas jacens (§17), of jus repraesentatumis (§18) and of Christas et Ecclesia 
(§19) Under the second head — that of contractual unity of persons (sect 11) 

— he deals with matnmomum (§§ 1-3), ewitas (§§4-8), unwersitas (§§9-11), correi 
debcndi et credendi (§§12-15), and vasalli feudum mdimduum habenles with 
feoffees (§ 1 6) 

161. Jus not c 3, §52 (in imperio cimli imperantes soli mens cwitatis sunt, etsi Gundling 
subjech non carent mente, sed sapiunt ipsimet, immo ahquando imperantibus sapientiorcs holds that 
stmt) , c 35, §30 (magistratus voluntas cst voluntas unwersorum et smgulorum) , c 37, the State 
§§2-3 and Disc c 34 The persona moralis seu mystica only appears, therefore, needs a 
m Gundhng’s theory of the State when he is speaking of a republic Jus not. representative 
c 35> §34> c 37. §§3-«o 

162 Dissert de umversitate delmquente, §§ 1-5 A umversitas is only a ‘ multi- He makes 
tude ’ muted by ‘ consent ’ the object of such consent is in unum coales cere, a corporation 
ut idem mtelhgere et veils censeantur from consent directed to that object re- only a 
sultat umtas, cujus rations personae mysticae oulgo audiunl, ac morales compositaeque collective unit 
dicuntur 

168. Loc. cit §§6-8 A fiictio juris is in no way necessary to explain this His rejection 
Group-person We can see for ourselves how a unity like that of an individual of the theory 
man comes into existence through the union of the wills of a number of men of fiction 
It does not matter if it is only with the intellect, and not by sense-perception, 
that we realise the union of the Many in the One, and the distinction of the 
One from the Many. If it did matter [1 e if sense-perception were a neces- 
sity], all res incorporates would be imaginary, and only what we see or hear 
or smell or feel or taste would be real, and that is absurd, for since there is 
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no demonstratio without mentis abstracts, and no truth without demonstration, 
we should be driven to saying that truth itself is untrue. .Nor is a Jictio 
necessary to explain the assumption of a consensus universitatis , for although 
a consensus omnium is not easy to attain, it none the less follows from the nature 
of a 1 mwersitas (since it exists, but cannot continue to exist without moUon, 
and must therefore necessarily choose modus volendi out nolendi possibilis in 
order that it may set itself in motion) that * the will of the major part should 
count as the will of the whole person constituted by a number of men’ 
Gundling, however, admits that umoersitates certo sensu artificiales sunt qiaa 
pactis coaugmentantur qiabus Hobbestus non male artificn nomen tnbmt They are not 
created by nature, but by reflection and will 

104 We must note, it is true, Gundlmg’s contention (loc. cit §§13-48) 
that a imiversitas may even be guilty of delict and suffer penalties accordingly 
But it is also to be noted, first that such delict can only be committed (in his 
view) by the common action of all, and not by a majority or by the body of 
managers, and secondly that a imiversitas may also commit murder or similar 
crimes, while, as for the penalties of delict, it is only the guilty persons 
(either taken together or severally) who are affected by them, and the 
abolition of the corporation as such is not regarded as a possible penalty 
103 This distinction appears in Kestner, c 7, §3 (cf also Hert, supra 
p isa) and m Schmicr, 1, c 3, n, c 3, s. 1, §§1-3, v, c. 1, nos 8ysqq and 
c 2, nos 52sqq 

160. According to J H Boehmer, a societas means a complexus plunum per- 
sonarum umtarum inter se ad ccrtum finem it constitutes a ‘ moral body ’, and the 
spintus of that body is a umon of the wills of all, in one will, such that con- 
junctim considerati imam in moralibus repraesenlent personam In an ‘ equal society’, 
this ‘umon of wills’ is based upon ‘simple obligation’, but just for that 
reason it remains imperfect In an ‘unequal society’ — though the ground 
or basis is still an ‘association of equals’ — the factors of impenum and sub- 
jects are superimposed, by the ‘submission of all wills to the single will of 
one man or of a whole council’, with the result that voluntas omnium in voluntate 
hujus ita concentrator, ut quod imperans summus in negotus ad finem cimtatis spectanti- 
bus vult, omnes velle moraliter censeantur (Cf Jus publ umv P gen c 2, §4 n /, 
P spec 1, c a, §§i-i8,c 3, §1 n o,§§i5-a«) 

107 Cf Heineccius, Elem n, §§13, 115, Mullerus, 1, c 1, Wolff, Instil 
§839, Nettelbladt, Sysl nat §§354-61 , Achenwall, n, §§88-39, Danes, 
Praecogn. §§17-83, P spec 550sqq , Hoffbauer, pp 194, 199 sqq , 205 sqq 
168 This view explains why the State, as a societas perfeclissima, was re- 
garded as beginning its existence with the substitution of an ‘unequal 
society’ for the original ‘equal society’ (which is sharply distinguished from 
‘democracy’ (Boehmer, 1, c 2, §§6-12), and occasionally even described as 
‘anarchy’ (Danes, §§651 sqq )), when the imperfections of this equal society 
began to make themselves felt It was often urged, too, in the strength of 
tins view, that unity was more perfect in a monarchy than in a republic, 
where the Ruler in his nature reflected and represented an ‘equal society’ 
109 The family system of government was generally the only ‘unequal 
society’ which was recognised, other than the State, and all corporations, 
including the Church, were interpreted as being ‘equal societies’, cf §18, 
infra [on the natural-law theory of corporations]. 

170 This is the reason why we often find the conception of the persona 
moralis cimtatis treated as entirely irrelevant m regard to monarchy, and only 
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applied to republics cf Gundling, in n 16 1 supra Ickstatt expressly says 
that in a monarchy, where the king represents the whole State and all its 
members, totius Reipublicae mUllectus atque voluntas tn intellection et voluntatem 
personae moralis simplicis resolmtwr; whereas ‘Polyarchy’, or the government 
of Many, mvolves a persona moralis composita Opusc n, op 1, c. 1, §§14-16 
and 66. 

171 Thus J H Boehmer applies the conception of the persona moralis of 
the State only in the sphere of international law P. gen c. 2, §§3-7, P spec 
1.C 3. §22 

172 We have already noticed, m n 160 above, the lengths to which 
Hert was prepared to go in this direction 

173 Like Pufendorf and Hert (supra, n 139 and nn 157-60), Nettel- 
bladt, in his Syst nat §§82 and 1 194 and Syst pos § 16, and C von Schlozer, 
in the De jure suffragu, §11, both draw this parallel 

174 Hemeccius allows that every ‘society’, including the State, is only 
the result of consensus duorum plunumve in eundem ftnem eademque media, quae ad 
Jinan ilium obttnendum sunt necessana , but he also holds that — in view of the 
fact that ‘one will and one mind’ arise, either through conspiratio in u niem or 
through subrmssto omnium voluntatum to the will ol a Ruler — omnis societies esl 
una persona moralis, and possesses, as such, like duties, rights, and even 
‘afFections’ (e g life, sickness and death) with the individual Accordingly, 
he argues, every society confronts not only other societies and individuals, 
but also its own socu, as a distinct ‘Subject’ or owner of rights ( Elem 11, 
§§J3-25. 1 15) 

175 Wolff’s general theory of societies (Inslit §§836-53) is based through- 
out on the idea of a contract directed to the attainment of common ends by 
common means, and it is from this contract that he derives the whole system 
of law, and of rights and duties, which regulates the internal life of corpora- 
tions — including the authority which ‘all taken together’ [ alien msgesammt ] 
exercise over ‘individuals’ It is only m its external relations, he holds, that 
‘each society, because its members act with united forces, appears as a single 
person ’ , and it is particularly in this sphere (of their extci nal relations to oni 
another) that ‘ a number of different societies are to be viewed as if they were 
so many free individual persons ’ Wolff thus finds no difficulty in describing 
a ‘ moral person ’ as the owner in any case of joint property where a number of 
persons are each deemed to have a share, since m such a case that ‘number 
of persons, taken together, are treated as a single person, and what is true of 
an individual owner is true of them when taken together’ (§196) [Not 
only does he thus recognise the simple ‘moral person’ he also recognises 
compound ‘ moral persons ’ ] He treats the Family as being a societies com- 
posita, because the members of which it is composed are not mere ‘ physical 
individuals’, as they arc in a ‘simple society’, but are ‘whole societies which 
are treated as single moral persons’, 1 c the society of husband and wife, 
the society of father and child, and the society of master and servant (§977) 

On the other hand [and while he thus recognises a variety of moral per- 
sons], Wolff regards even the moral personality of the State itself as nothing 
more than ‘the whole community’, in the sense of the sum total of all in- 
dividuals, including the Ruler (§1030), and the result is, that while he 
thinks that international law can be based on the character of States as ‘ free 
persons living in a natural state’ (§§977 and 1088), he never mentions the 
State as a person in dealing with its system of [internal] public law 
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Danes ’ 176 Danes begins by constructing a comprehensive scheme of jus sociale 

scheme qf tn get ure on the basis of a conception of socutas which makes it a status per 

associations quern personae in personam competit jus perfectum atque ajjrrmaiivum — or, m other 

words, a condition which involves a nexus of legal relations by which in- 
dividuals are either connected with one another by equal nghts and duties, 
or arc set over against one another as rulers and ruled (§§51 7-6 1 ) On this 
basis he proceeds to interpret all societies, up to and including ‘civil society’ 
or the State (§§562 sqq ) In dealing with the State, he distinguishes the 
two sorts of nexus between its members — the nexus between the 1 mperans and 
his subjects, and that of the subjects with one another (§§661) — but he makes 
the 1 mperans the one and only ‘Subject’ of [political] nghts (§§655sqq ) He 
applies the conception of the ‘moral person’ only in regard to the external 
relations of a group [and not in regard to its inward unity] Cf Praecogn § 24, 
plures homines, quibus ad commune altquid obtmendum concessa sunt jura, tn uno 
eodemque statu morali vivunt atque tdeo unam personam moralem eonstituunt 
Nettelbladt' s 177 Nettelbladt lays the foundation [for his general view of associations] 

theory of m his theory of jurisprudents naturalis generalis sociahs (as stated m his Syst nat 
associations §§362-414) In expounding this theory he starts from the definition of 
societal as a conjunctto plunum hotmnum ad eundem finem conjwictis vtnbus obtuten- 
dum, and then proceeds to develop m advance all the conceptions by the 
aid of which he afterwards explains the rights and duties of Family, Cor- 
poration, Church and State 

178 This is especially the case [i.e Nettelbladt is forced to set the whole 
over against individuals] in regard to the ‘equal society’ which possesses 
potestas, for here authority over the individual socii is ascribed to the socutas 
ipsa, and not, as in an ‘unequal society’, to an imperans, or, as in societies 
without potestas, to an extraneus (§§335-46 and 355-6) But Nettelbladt 
hastens to add that socutas is to be understood, in such a case, as signifying 
only omnes socii simul sumpii 

170 Cf Syst nat §§83-6, 329-30, 335, and Syst pos §§17 and 865 
Nettelbladt does not seek to invoke the idea of a ‘ fiction’ in this connection 
he prefers to think that turn eoncm intellects, volimtates et vires sunt ut unus 
intellects, una voluntas et una vis, sicque ab uno homine non nisi m corporum rnanero 
differunt, quae differentia htc non est attendenda (§84) He also argues that while 
the conceptions of birth and death are not applicable to such a person, its 
origin may be compared to birth and its dissolution to death (§85) But he 
always identifies the ‘moral person’ with plura indundua humana simul sumpta 
(§ 83) , and thus he says of the State, Cives altcujus Reipubhcae simul sumti persona 
moralts sunt, quae est ipsa Rtspublua {Syst nat §1122; cf §§1132-3, 1200, 

1 4 °3 sqq ) 

Achenwall's 180 Cf Proleg. §§92-3 a socutas, as a body of men, considerata generatim, 
theory of abstrahendo nempe ab us quae hoc vel Mud smgulum ejus membrum concemunt, 

associations spectan nequit nisi tanquam ens mum Since it is a whole of which the parts 

are men, it has the same natural rights and duties as each of its members, 
except in so far as the ‘very nature of society’ constitutes a difference It is 
therefore a person, though it is called a ‘moral’ or a ‘mystical person’, or 
a ‘moral’ or a ‘mystical body’, to distinguish it from the individual, who is 
a ‘single person’, and the whole system of the natural rights and duties of 
individuals is accordingly applicable to it, except in so far as diversa homtms 
tndmdui et socutatis natura makes modifications necessary These modifications 
are then developed m n, §§16-21. 
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181 . Note, in this connection [1 e as showing the individualistic basis of Achenwall’s 
Achenwall’s thought], the account which he gives, in developing his theory individualism 
of socutas in genere (n, §§2-40), of jus sociale unwersum internum (ibid. §§5-13). 

He always interprets this jus as consisting in the reciprocal rights and duties 
which belong to individuals as son 1 — 1 c the rights and duties which spring 
from their ‘social juridical nexus’, and are thus to be distinguished from their 
rights and duties as homines, though if more than two members are concerned 
[so that it is a case not of A versus B, but of A + B etc versus C], he 
regards the sum of reciprocal rights and duties as involving a jus sociale 
universorum in stngulos stngultque cujushbet in umoersos On this basis, in 
an ‘equal society’ in which the ‘right and obligation of all’ arc the same, 
there is no internal umty of the group transcending the aggregate of unwersi, 
and the voluntas societatis qua unius personae is thus identical with the communis 
consensus soctorum (n, §§22-31) In an ‘unequal society’, on the other hand, 
there is added to the collective umty [1 e the umty of the aggregate of 
unwersi] , which also exists in such a society [just as it does an ‘equal 
sodetv’], the further factor of representation of all, to a greater or less 
degree, by the impenum (11, §§32-9). 

182 Already in his Prolegomena (§92) we find Achcnwall contending that He reduces 
the conception of the ‘moral person’ can only be applied to any society Groups to 
respeclu rum-sociorum, and that it is therefore limited to ‘particular societies’ collective 
(It cannot apply to the ‘universal society of all men’,* the existence of which bodies 

is supposed in Proleg §§82-90 and m 1, §§43-4 ) Accordingly, he only intro- 
duces the ‘ moral person ’ into his general theory of society when he is dealing 
with externum jus sociale (11, §§14-22), cf the dictum in §15, quum soni con- 
junctis vtnbus ad communem finem agant, atque ideojura ac obligations cum tall fine 
talique mnum usu comiexae ipsis communes suit, socutas est persona moralis et ab 
extern tanquam tails spectan debet et potest While holding tins merely Collec- 
tive conception, he finds no difficulty in regarding the Family — with its 
three relationships of husband and wife, parents and children, master and 
servant — as a ‘compound society’ whose members are ‘mystical’ and not 
‘ individual ’ persons ( Proleg §94, II, §§78sqq ) 

183 He says of the Sta te (l,pp 32 sqq ) that from the union of the powers Scheidemantel 
and wills [of individuals] with the commands of its Head ‘there arises a has some 
Whole, a composite being independent of other societies, which evinces idea of a 
itself in action determined by its own understanding and will, and is there- Group-lierson 
fore capable of having rights and obligations — in other words, a civil society, 
a people’ In the same way he describes societies other than the State as 
‘composite persons’ (m, pp 244sqq ) Sec also 1, pp 64 and I57sqq , in, 
pp 408 sqq , and n 120 supra 

184 . This had been the theory adopted — after Grotius had set the ex- 
ample (sec n 74 to § 14) — by Pufendorf (n 145 to this section), Ihomasius 
(Insiit jur div in, c 6, §64), Gundling (n 163 to this section), Wolff (Instil 
§§841-5, where it is argued that by the nature of society all must concur in 
an agreement that the will of the majority shall be regarded as being the 
will of all), and Nettelbladt (§388, where the majority-principle is said to 
exist by the very nature of the persona moralis, and by virtue of jura societatis 
socialist) The fullest argument in favour of this view is to be found m Ick- 
statt, dejure majontm m conclusis cimtatis commwubus formandts ( Opusc 11, op. 1) 
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* It cannot apply to the ‘universal society,’ because that society, as its name 
indicates, includes all men, and there are therefore no non-socu. 
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He appeals, in the first place, to the nature of the ‘moral person’, as a unity 
possessed of reason and will, which must determine its decisions, m any case 
of motiva dtspana, by the motiva fortiora — though it is only the external [or 
quantitative], and not the internal [or qualitative], weight of ‘motives’ that 
can settle the issue He then adduces, as a further argument, the possibility 
of removing a dead-lock between the different elements of the group-will 
which is provided by the use of majority-decision, and he also appeals to 
practical exigencies But he maintains, notwithstanding (c i, §§65-68), that 
the majority-principle is based on pactum [which is somewhat inconsistent 
with the idea that majority-decision proceeds from the nature of the moral 
person as a unity] 

A peculiar view appears in Danes (§§ 750-62), who, in the spirit of primi- 
tive Teutonic law, demands unanimity, though he also assumes an obligatio 
perfecta of the minonty to accede to the decision of the majority 
New demand 186 In his treatment of what he calls this ‘ great controversy ’, Christian 
for unanimity von Schlozer (De jure suffragu, §§9-14) cites Grotius, Locke, Pufendorf, 
Petroni, Cocceji and Schlettwein as supporters of the earlier ‘communis 
opinio’ which regarded the validity of the majonty-pnnciple as denved from 
Natural Law. He desenbes the opinion of Wolff (unjustly) as doubtful The 
main authonties he cites for his own view (which makes only unanimous 
decisions valid per se) are Hobbes — whose real doctrine, as stated in n, 74 
to this section, is very different — and Rousseau. He also cites Achenwall 
(who does, as a matter of fact, identify the voluntas societatu qua unius personae 
with the communis sensus soewrum, n, §§24-8, and treats the validity of 
majority-decisions as a deviation — though a useful deviation — from the 
general rule of unanimity, secured bv a special contract to that effect) , and 
he cites in addiUon Wedekind, Hopfncr, Kohler and Schmalz 
A L von 180 According to A L von Schlozer ‘majesty’ belongs originally to the 

Schlozer people, but since the people is ‘the whole of all the children ol men’, it can 
on the idea do as little with its sovereignty as a child can do with a fief which has fallen 

of the People to it Any real sovereignty of the people [as a whole] is altogether incon- 

ceivable, because the integrity of such sovereignty has already been de- 
stroyed [in any existing form of the so-called sovereignty of the people which 
we can actually observe] by the exclusion of women, minors and paupers, 
by the introduction of the majority-principle, and by the erection of a repre- 
sentative assembly cf p 97, §3 and pp 157-61 [Since the people can thus 
do nothing with its original sovereignty], that sovereignty is devolved upon 
a Ruler, who may be either a number of persons or a single person, but if a 
number of persons be the Ruler, a * Unum morale must be pretended by that 
number’ [1 c they must feign themselves to be a single unit] cf pp 73-8, 
1 13, § 1 Schlozer proceeds to describe such a collective Ruler as a ‘being 
composed of several individuals’ or a ‘corpus’ , but [though he thus seems to 
recognise group-existence,] he really remains a thorough-going individualist, 
even to the extent of holding that in a republic ‘ a new Ruler is created for 
each new decision of the government’ [because a new majority composed of 
different individuals has to be created], and therefore a ‘momentary Ruler’ 
is all that can exist m such a State cf p ii3,§2,p 125, §9, p 131, § 13 
The common 18 7 . The ‘common will’, which (he remarks) thinkers from Rousseau 

will a sum onwards have irresponsibly identified with the ‘common man’,* is nothing 
of wills * Or, as we might express it, the ‘general will ’ (which is the term that Rousseau 

really uses) is too readily identified with the ‘general run’ of people Or again, to 
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but the ‘sum of all individual wills’, and therefore it is only sovereign in 
pre-pohtical society, where pure unanimity is the rule In the organised 
State, even if it be an extreme democracy, it is always a number of particular 
persons, or a single person, which wills and decides for all The people, 
which gives such persons or person their commission, is simply tricked, by 
means of frequent elections, mto thinking that it wills and decides through 
its representatives, or it is dazzled with the illusory idea that ‘law is the 
true sovereign’ — the fact being that law, as an abstract thing, can only act 
through men [and therefore can only be sovereign through the person, or 
persons, who declare and enforce it] Cf pp 76-7 [of A. L von Schlbzer’s 
Allgrmetnes Staatsrecht, which Gierke is paraphrasing here, as m the previous 

188 The social contract, according to A L von Schlozer, produces only 
a ‘union of powers’, and a ‘union of wills’ first arises through a supple- 
mentary contract of government, by which each man promises that ‘ others 
shall will instead of him, and that he will acknowledge this will, external to 
himself, as his own will, and shall be compelled, if he break his word, to 
recognise that it is his will ’ It is this fact (that ‘ the most part renounce their 
will, and transfer it to one man, or to a number of men, or to the majority’) 
which is the basis of majority-decisions, representative assemblies and the 
rights of rulers, op nt pp 76-9, 93, §1 The Ruler, being able to will and 
decide for all, is the ‘depository of the common will’, pp 95 and 100 

189 C von Schlozer, De jure suff 1 n soc aeq. (of the year 1795), § 1 1 In 
agreement with the theory of his father (A L von Schlozer), he adds that the 
societas mere tails is only a ‘union of powers’ to begin with, a new ‘pact’, by 
which each man surrenders his will, is necessary before a ‘union ol wills’ 
can exist, and the comparison with a persona is only permissible when that 
pact has been concluded He proceeds (§12) to attack the other arguments 
of the advocates of the majority-principle, on whom he significantly seeks 
to impose the burden of proof (§ 10) He frankly holds that any decision of 
any society requires an agreement of all its members, depending on their 
pactum et consensus (§9) , and accordingly he will only recognise a decision by 
the major pars if it is based on special pacta adjecta to that effect (§15) — with 
the proviso that these pacta adjecta can never extend to the pacta fundamentalia , 
or the jura stngulorum, or affect either (§18) He will not even allow that the 
absent are automatically bound by the vote of those present (§13) such a 
principle can only be introduced by sptcxalia pacta (§ 19) 

190 Cf p 190 ‘the conception of a moral person can thus be under- 
stood m the broad sense in which it includes every collective “Subject” or 
owner of rights and duties, whether such collective “Subject” be a society 
or no’ See also pp 53, 66, 106, 206, 244, 292, 307sqq , 310, 3i7sqq 

put the matter in another way, we may say that the volontl ginlrale properly means 
a will that is general m respect of the quality of the object willed (which is the general 
good), but tends to be identified with a will that is general only in respect of the 
quantity of the subjects willing (or the general mass of the people) The confusion 
is inherent m Rousseau’s thought, but it must be added, in fairness to Rousseau, 
that he did attempt to reconcile the two conceptions, feeling that the general mass, 
by the process of discussion of ideas which is the essence of the democraUc system, 
was most likely to arrive at a general sense of what was really for the general good 
In other words, the process of general thought, in the general body of a community, 
is the right way to the general good, which is the object of the general will and the 
sovereign standard of community-life. 
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Hoffbauer’s 191 Pp igisqq and iggsqq originally, unanimity was alone valid, 

theory of but the majonty-pnnciple may be introduced by means of a unanimous 
Groups resolution, provided that it be understood that the majority-principle has 

no validity in regard to the constitution, or as against the rights of a member. 

192 Pp 205 sqq accordingly (Hoffbauer argues) it is the Ruler alone — 
or some ‘society’ which participates m Ruling authority — that appears m 
the area of internal public law as a ‘moral person’ (pp 244, 246, 292, 307, 
310) , and the People itself appears as a person only in the area of [external, 
or] international law (pp 3i7sqq.). 

198 . W. von Humboldt’s Ideen, p 130, cf § 18 infra [on the natural-law 
theory of corporations] 

194 See, more especially, n, c 7, §89, c. 8, §§95-9, c 12, § 145. 

195 n, c 8,596 

Locke on 1 90 11, c 8, §§97-9 without a provision to that effect, the original con- 

thc majority- tract would not achieve its aim of ending the state of nature, it would not 
principle produce at all, or would only produce lor a brief space, a society with the 
qualities of a ‘ body incorporated ’ it would thus be without significance, and 
not a real contract at all 

Rousseau 197 I, c 6 d Vinstant, au lieu de la personae partuuhbe de chaque contractant, 

on the moi cet acte d' association prodmt un corps moral et collectif composi d’autant de membres 
eommun qf quo I’assemblie a de voix , lequel repott de ce mime action son umti, son mot common, sa 
the body me et sa volonti [The reader will readily note, in this passage as elsewhere 
ftolitie m the Contrat Social, how much Rousseau is indebted to the writers of the 

School of Natural Law alike for his thought and his vocabulary His personae 
particuhbe is the usual persona stngulans his corps moral el collectif is the corpus 
morale collectivum We may almost say that the vogue of Rousseau depends on 
the fact that a great master of style gave to the world of letters, and the 
general reader, a system of thought which had hitherto been expressed 
mainly in Latin, and written by lawyers for lawyers ] 

See in addition it, c 2, on the indivisibility ol sovereignly which issues 
from the unity of the corps social, n, c 4, on the nature of sovereignty as an 
absolute power which the social body necessarily possesses over its members, 
just as the individual has un pouvoir absolu sur ses membres, and in, cc 10-1 1, 
on the sickness, age and death to which corps polthques are subject in the same 
way as the physical bodies of men, and on die art of prolonging their exist- 
ence (le corps politique, aussi bien quo le corps de Vhomme, commence d mounr dis sa 
naissance, et parte en ha-mime les causes de sa destruction) . [On the birth and death 
of ‘moral bodies’ cf supra, nn 174 and 179 ] 

Its personne 1 98 . Cf 1, c 6, where Rousseau explains that the personae pubhque, which 
morale the is constituted by the union of all other persons, is called Ripubhque or corps 

'Subject' of politique, but that it is also termed by its members (1) £tat, when it is passive, 

Sovereignty (2) Souveram, when it is active, and (3) Puissance, when it is compared with 
similar bodies outside Cf also 1, c 7, where he speaks of a personne morale, or 
lire de raison, which m regard to foreign bodies is un tire simple, and 

in regard to its subjects is le Souveram 11, c * speaks of un itre 

collectif, and n, c 4, where a personne morale is m the ‘ Subject ’ of political 
authority 

Its volonti 199 n, c 3 II y a souvent bien de la diffiren itre la volonti de tous et la 
ginirale volonti gfnirale, celle-ci ne regards qu’d VmtirU co n, V autre regarde d I’mUrit 

pnii et n'est qu’une somme de volontis partuuhlrcs s Stez de ces mimes volontis 

les plus et les moms qui s’enireditnasent, reste pour ne des differences la volonti 
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gtntrale. [It is interesting to compare Rousseau, on this fundamental matter, 
with Pufendorf- see nn 131, 13a, 136 There is of course a difference, but 
Pufendorf is the rock from which Rousseau hewed ] 

200 iv, c 2, where we also find an argument to prove that liberty is not Rousseau on 
destroyed by this agreement to respect majority-decisions It is my own will majonty- 
that the volonti gtntrale should be law. if I am out-voted, that shows that my decisions 
view about the volontd gtndrale was mistaken I really willed what is now 

shown to be the volontd gtndrale, and I did not really will what is now shown 
to be only my volontd particulidre Cf also 11, r an 

201 It is presumably always directed to what is right and beneficial it On the quality 
is incorruptible, simple and clear, without subtleties, and attained with little of general will 
if any debate It will not, and cannot, decree anything contrary to equality 

and justice no guarantees are needed against it , and all that is required is 
the prevention of any deception Cf i, c 7, n, cc 3-4, iv, c 1 

202 r, c 6- d I’tgard des associts, ils prennent collectwement le nom du peuple, et 
s'appellent en particuher Citoyens, comme partictpans d I’autoritd souveratne, et Sujets 
commt sourms aux lots de I’Etat 

208 It follows that the size of the State diminishes liberty With 10,000 
citizens, each has one ten-thousandth part of sovereign power ‘ for his share ’ 
with 100,000, only one hundred-thousandth part, but in both cases each is 
sourms tout entier Cf ni,c 1 

204 i, c 7, each pledges himself by the social contract sous un double 
rapbort comme mernbre du Sower am envers les particuhers, et comme membre de 
I'Etat envers le Souoerain, a contract thus made avec Im-mtme is possible, be- 
cause each contracts envers un tout dont on fait partie Cf n, c 4 

205 i, c 7, ir, cc 1-2, m, c 16 

206. But the Sovereign can never incur such obligations towards a third 
party as contravene the act on which its own existence depends r, c 7. 

207 The reason why the Sovereign can never bind itself as a whole to fits Sovereign 
its members is this (1, c 7) the body politic, being only able to view itself can never bind 
always under one and the same rapport, would by contracting with one of its itself to 1 Is 
own members be dans le cas d’un particuher contractual avec soi-mtme [1 e since subjects 
the sovereign is, and must always regard itself as being, identical with its 
members, it cannot contract with what is itself, any more than an individual 
can contract with himself But the original contract of society is apparently 
an exception to this rule, cf n 204 supra] 

208. m, c 12-14 Any formal exclusion of a single citizen annuls the 
general will (n, c an) 

209 Cf m,cc 14,18 cf also the argument, in 111, c 1 1 , that the sovereign Yesterday's 
will of yesterday docs not bind that of to-day (la lot d’kter n’oblige pas au- will not 
jourd’hia ), and therefore the validity of [past] laws depends on the presump- binding to-day 
tion that the sovereign is always confirming them tacitly by not revoking 

210 ni, c 12 the sovereign can only act quand le peuple esi assemblt 

211 Cf. n, c 1, le Souveram qm n’esl qu’un tire collectif ne peui Stre reprtsentd Rousseau on 
que par Im-mtme Cf also in, c 15 sovereignty can no more be represented representation 
than it can be alienated, because though power can be transferred to others, 

* Cf Paine's Rights of Man, where the same idea is applied to each generation 
‘Altho’ laws made in one generation often continue in force through succeeding 
generations, yet they continue to derive their force from the consent of the living 

and the non-repealing passes for consent ’. 
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will cannot be elected deputies of the people cannot be representatives, but 
only commissaries or delegates What le People en personae does not enact is 
not law, the people which is ‘represented* is no longer free, and no longer 
a people 

212 Although the legislative power is compared to the heart of the body 
politic, and the executive to its brain, and the importance of both for political 
life is measured by that comparison (m, c 1 1), this solitary reference to the 
analogy of the organism remains without influence on Rousseau’s general 
interpretation of Group-personality [But cf also note 197 supra ] 

218 m, cc 1-5,16-17 The gouvemement is un corps intermidiaire between 
the Sovereign and the members of the State it is un tout subalterns dans le tout, 
it is a new personae morale dans la personae publique Since its province is simply 
the execution of the sovereign will, and since, m its capacity of mmistre du 
Souveram, it holds a commission which can be limited at will and is always 
subject to recall, the ‘government* has no will of its own, but has merely une 
me empnmtic et subordoruUe None the less it requires, if it is to fulfil its object, 
a unity of its own and its own special qualifications, and it therefore de- 
velops, in virtue of the authority with which it is vested, une me rdelle, un mm 
particuher, une sensibilili commune d ses membres, une force et une volonti propre, qut 
tend d la conservation It is thus, m small, ce que le corps politique qui le renferme 
est en grand There are different ways in which it may be constituted, but it 
is always a Whole with a definite totality of power, part of which it employs 
in order to keep its own members in co-operation, while it retains the rest 
for the purpose of acting upon the whole people Three wills meet in this 
government — the individual wills of its component members, the common 
will of them all, and the general will of the whole State — but in a perfect 
condiUon of dungs the first of these would be non-existent, and the second 
would only be the expression of the third 

214 In in, c 1, Rousseau terms the ‘person’ of the government a per- 
sonae morale et collective, unie par la force des lots et depositaire dans 1’ Is tat de la 
puissance executive. Its essential difference from the sovereign ‘person’, he 
holds, consists m the fact that it only exists in virtue of the Sovereign, and 
not, like the Sovereign, per se As a whole, it is called the ‘Prince’, and its 
members, who may be collective persons themselves in their turn,* are called 
‘magistrates’ In a monarchy, however, the government (according to m, 
c. 6) is identical with a ‘ personae naturelle’ Unite au contraire des autres adminis- 
trations, oil un tire collectif reprlsente un mdwidu, dans celle-ci un uidimdu reprisente 
un ttre collectif 

215 Filangien (1, cc. 1 and 11, vn, c 53) follows Rousseau’s theory 
entirely 

216 Cf Sicy£s, 1, pp 50sqq , 129, 144 (‘a political society cannot be 
anything but the associated members of such society when taken together’), 
167, 445 sqq , u, pp I9 5 sqq 

217. Cf 1, p. 129 the common will is a unity, but its essential elements 
arc the wills of individuals, only they are no longer isolated Cf also 1, 
p. 145, where it is said that ‘ the will of the individual is the only element in 
the social will’ , and 1, p. 167, where the will of the Nation is said to be ‘ the 
result of the will of the individual, because the nation is a sum of individuals ’, 
and where it is argued accordingly that this will can never be mediated or 

•lea ‘college’ of magistrates, which, as such, is a collective person, may be 
one of the parts of government. 
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expressed by estates or corporations, but only by heads [1 e by direct in- 
dividual suffrage], on the basis of a general unity and equality. Similarly 
Sieyds remarks (i, p 207) that the common will of a social group ‘must 
naturally be the general sum ofthe wills ofall individuals’ , cf alsopp 43isqq 
218 Cf 1, pp. 144-5, 167, 207-8 for the future, he argues, we must 
ascribe the quality of a general will to the will of a majority this is based on 
the feet that each submits himself freely in advance, with a reservation of the 
right to emigrate [if he disagrees with the majority-will] his staying in the 
country is a tacit confirmation of the obligation he originally assumed , and 
thus the common will always continues to be the sum of individual wills 

210 For Sieyfes’ views on representation see 1, pp 68sqq , 1 29-30 (where But Steyis 
he speaks of government conducted by proxy, and of the representative will admits 
of an assembly of deputies, in which the common will is, as it were, in eom- representation 
mission), 134, I4qsqq , iqssqq , 2o8sqq (where deputies arc described as 
representatives, with a general mandate, which remains none the less at the 
free disposal of those who gave it, and is thus revocable as well as limited, 
so that the decision of the representatives is ‘the product of the generality 
of the wills of all individuals’), 375sqq , 385sqq , n, pp 275sqq and 
372-4 (where it is argued that everything in the social state is a matter of 
representation, and that men increase their liberty when they allow them- 
selves to be represented m as many ways as possible, just as they diminish 
it when they accumulate a number of different representative capacities in 

220 Cf 11, pp 37isqq there is, essentially, only one political authority, 
but there are different forms of representation based on different mandates 
22X This is the case with Schcidemantel, the Schldzers (father and son), 
and Hoffbauer, cf pp 126-7 supra, and nn. 183 and 186-90 to this 
section. 

222 Cf Fichte’s Naturrechl, 11, pp 19-21 (Works, m, pp 204-6) it is only Fichte and 
‘hypothetically’ that the individual is also a subject, for he only becomes Rousseau 
such »/he fails to fulfil his duties Cf also Works, vn, pp I53sqq 

228 Sec, for all this, the Pfaturrecht, n, pp 15-18 {Works, m, pp 202-4) cf 
also n, pp 23-4 (Works, in, pp 207-8) 

224 Naturrechl, 11, pp 17, 19, 23-4, 34sqq (Works, m, pp 203, 204, 

207-8, 2i5sqq ) In the later Rechtslehre ( Posthumous Works, n, pp 495 and 
632) he still holds that the whole is only the ‘totality of the members’, and 
that there can be nothing in the whole which does not exist in a part 

226 Thus he re mar ks that ‘ physical, or mystical, persons ’ may cither of Fichte on 
them exercise public authority, but he proceeds to explain a ‘ mystical moral persons 
person’ as being the majority at any given time, and therefore as ‘ frequently 
also a variable person’, Naturrecht, 1, pp igi and 195 (Works, in, pp 159 
and 161) Again, arguing that marriage is a natural and moral society, he 
counts husband and wife as ‘one person’, and he draws the conclusion that, 
within the household, there is complete community of property, though ex- 
ternally the one ‘juridical person’ is represented by the husband alone, who 
can act for his wife along with himself similarly a married couple, as one 
juridical person, has only one vote, which is given by the man, though his 
wife may also give it on his behalf m the popular assembly if he be prevented 
from doing so, but unmarried and independent women have their own right 
to vote (Naturrecht, n, pp is8sqq and2i3sqq = Works, m, pp. 304sqq and 
343 sqq )• Cf. also n, p 1 = Works, m, p 191 
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220 Naturrecht, n, p 250 = Works, nr, p 371 Rechtslehre, p 638 

227. Naturrecht, 1, pp I22sqq and i8osqq = Works, in, pp I02sqq and 
i50sqq • Rechtslehre, pp 5«>7sqq and 627sqq No account can be given 
here of the subtle chain of deduction by which Fichte attempts, m his 
Naturrecht, to solve ‘by a strict method’ the problem ‘of finding a will such 
that it is simply impossible for it to be other than the common will, or, m 
other words, a will in which private will and common will are synthetically 
united’, nor can we attempt to describe the modifications in the solution 
of this problem which are introduced in the Rechtslehre 

228 Naturrecht, Introduction, nr, and vol 1, pp 198, 2i7sqq , 225 sqq 
= Works, m, pp 16, 164, I78sqq , i84sqq Absolute unanimity is needed 
not only for the political contract, but also for every alteration of a ‘ constitu- 
tion based on Right and Reason’ (though any person may take m hand the 
transformation of a constitution which is not based on Right into one which 
is) relative unanimity is sufficient for the election of individual magistrates, 
and also for decisions of the people in regard to a magistracy or Ephorate 
which has offended against Right, 1 e a very considerable majority (say seven- 
eighths) may exclude dissentients from [participating in the action of] the 
State on such issues 

229 Naturrecht, 1, pp I79sqq , 196, 201 sqq, 206, 210-16, 222sqq 
— Works, m, pp l^osqq , 163, i66sqq , 170, 173-7, i82sqq , see also 
Works, rv, pp 238sqq For the exercise of its sovereignty the People must 
assemble as the ‘community’, though in great States it need not assemble 
in one place, but may gather ‘here and there in really considerable bodies’ 

230 Naturrecht, 1, pp I79sqq and 192 sqq = Works, m, pp 150 sqq and 
1 60 sqq In order that the common will, which shows itself primarily m 
the unanimous will of all, may always remain a really common will, the 
exercise of public authority must be transferred to one or more persons (the 
Executive), and this transference involves in its turn the appointment of 
representatives of the people to watch the Executive (the Ephorate, or body 
of ‘overseers’). The reason which Fichte gives is significant since both the 
law-breakers and the injured persons, who represent private wills, arc 
simultaneously also members of the community, it follows that the com- 
munity [if it attempted to deal with the conflict, instead of leaving it to its 
representatives] would be both judge and party to the suit in the case at 
issue between the two sides [We may note that Fichte’s ‘Ephorate’ has an 
ancestry it goes back through Althusius to Calvin, cf supra p 248 ] 

281 Naturrecht, 1, pp 192, 204-9, 224 = Works, m, pp 160, 169-73, *83 
thus he speaks of the responsibility not only of the government, but also of 
the ephorate , of the final decision of the community , of the right of revolution 
in the last resort , and of the total cancellation, bv the community's immedi- 
ate declaration of its will, of any assumption seeming to suggest the expression 
of that will by those who are really its executors 

232 Naturrecht, 1, pp. 213-15 = Works, m, pp 175-7. 

288 Such an organic conception appears m the Gnmdrjtge des gegen- 
wartigen Zeitalters (Works, vn, pp 144 sqq ), the Reden an die deutschen Nation 
(ibid pp 380 sqq ), and the Staatslehre (ibid, rv, pp 4C>9sqq and 4i9sqq ) 

284. In particular, he never attains any conception of the State’s 
personality 

286. See Kant’s Metaphysik der Sttten, Works, vn, pp. r and 20. 

280. Works, vn, pp 120-3 and 142-6 
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287. Works, vn, pp 161 and 165, and the essay gum eungen Frieden, vi, Kant's view 
pp 405 sqq Kant derives the whole of international law from the axiom of States as 
that States stand to one another in the position of ‘moral persons’ in the moral persons 
state of nature — subject, however, to an obligation of Right that they should 
enter into a system of legal relations Arguing that it is wrong to abolish the 
existence of the State as a moral person, and to turn it instead into a mere 
‘thing’, he deduces from that argument the illegality of arrangements by 
which one State can acquire another, as if it were a thing, through inheri- 
tance, purchase, exchange or donation, or by which ‘States can marry 
one another’, as has hitherto been the usage in Europe [rf tu,felix Austria, 

288 The three powers are ‘the united common will expressed in three Authorities 
persons’ (Works, vn, p 131) they are ‘co-ordinated’ with one another ‘as in the State 
so many moral persons ’, but at the same time they are also ‘subordinated’, moral persons 
under a system by which each of them, ‘while commanding in the capacity in Kant's 
of a separate pienon, issues its commands under the limits imposed by the will view 
of a person who is superior’ (ibid, vn, p 134) The supreme Head of the 
State can be either ‘a physical or a moral person’ (ibid vi, p 323, vn, 
p 134) the high court of justice is ‘a moral person’ (ibid, vn, pp. 25 and 
97) People and Sovereign, ‘legally considered, are always two separate 
moral persons’ (vn, p 138) 

230 Kant often oppioses the ‘State’, in the sense of the Ruler, to the Kant on 
‘people’ (eg vi, pp 418 and 421), but, conversely, he often defines the State and 
‘State’ as ‘a muon of a multitude of men under rules of law’ (vn, p 13 1 ) , People 
and he thus identifies it with the ‘People’ (vn, p 133) 

240 Works, vi, pp 327sqq,vn,pp 131 and 133 The people becomes a 
State when omnes ut singuli surrender their external freedom, in order to 
receive it back again at once ut universi, ‘as parts of a common existence, 1 e 
of the people regarded as a State’, all now decide about all, and therefore 
each about himself, and since no man can do wrong to himself, this is the 
origin, and the only origin, of binding law 

241. Works, vi, pp 327-8 and 416-20, vn, pp 54, 62-3, 66-7, 106, 131-2 Kant on the 
Kant always speaks of the ‘ will of the whole people’, ‘ the agreement of all ’, will of the 
‘the united will of a whole people’, ‘a collectively general (or common) will People 
vested with power’, ‘the united will of all’, ‘the consentient and umted wills 
of all’, etc In doing so, however, he limits the right to join in expressing 
this will to those who have the right to vote — a class which docs not include 
those who work for wages — though he admits the principle of equal voting 
by heads within this class (vi, pp 327-8) 

242 Works, vi, pp 328-9, cf pp 331 and 336, where the Supreme Head 
of the State appears as the ‘representative’ or ‘agent’ of the sovereign 
power, and where it is argued accordingly that ‘his will gives commands 
to his subjects, as citizens, only because he represents the general will’ 

248 Cf vn, pp 36-7, where Kant, arguing that the theory of law, like Kant on 
that of morals, is a theory of duties, contends that man can and must be ‘ phenomenal ’ 
considered, from the standpoint of such theory, ‘ m the light of his attribute and 
of possessing capacity for freedom — a capacity which is wholly supra-sensual ‘ noumenal ’ 
— and therefore m the light of his pure human character, as a personality Man 
independent of physical determination, in contradistinction to himself m 
his other character of a being affected by such determination, 1 e a member 
of the human species (homo phaenomenon) ’ See also p 153, n E, where Kant 
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explau it a subject who is undergoing a penalty is, as such, a different 
, i the ‘co-legislator* who enacts the penal law ‘When I pass a 

penal law against myself as a law-breaker, what happens is that the pure law- 
giving Reason in me (the homo ticumenon) subjects me to that law as one cap- 
able of breaking it, and therefore as another person (the homo phaenomenon), at 
the same time that it subjects all the other members of the civic association’ 
Cp the consequences derived from this distinction [of noumcnal and pheno- 
menal man] in the TugendUhre (pp igssqq , 22a, 241 sqq , 244sqq ), where 
they are made to include (1) the possibility of a duty which one must enforce 
upon oneself, (2) the absolute value of persons, as ends m themselves, and 
never means to ends outside themselves, and (3) the possibility of being one’s 
own court of law 

244 Cf Works, vi, pp 32gsqq , vn, pp 158-9 and especially p 173 
The survival 24 S We find such analogies with the organism drawn by a number of 
of the writers Spmoza (cf Tract pol c 2, §15, c 3, §§ 1, 2, 5, and Eih rv, prop 18 

‘organic’ schol ) generally describes the amtas as mum corpus with ma mens Pufendorf 
metaphor (J n etg vm, c 12, §7) expounds a theory of the ‘three species of bodies’ 
(natural, artificial and moral) , and ascribing to the moral species a unity 
which is produced by a mnculum morale, and remains constant through all the 
changes m its composition, he concludes that the State, as an example of 
the moral species, est res quaedam umca e t coalmens, ammalu instar Hertius, in 
the De modo const sect 1, §§2-3, speaks of una quasi persona, seu mum corpus, 
which remains identical through all changes and preserves permanent attri- 
butes, and of an amma m corpore, existing m virtue of an tmpenum, cf his An- 
notations to Pufendorf’s Jus nat et gent I, c i,§3n 4 — quamquam negan queat 
entium moralium et naturalium magnam mterdum esse similitudinem, e g corpons 
humani et cuntatis, quae etiam corpus voeatur et ammam swe mtam habere dicitur (see 
also p 1 22 supra) Analogies with the organism are also drawn by Gund- 
ling, De unw dtlinq §§6-8, Schmicr, 1, c 3, no 66, J H. Boehmcr, P spec 
h c 2, §§ 1— a ( corpus morale, and mus spintus), Achcnwall, n 180 to this 
section Note also the elaboration of the analogy with the various limbs and 
organs of the natural body by Knichen ( Opus pol 1, c 6, th 1 1, where head, 
eyes, tongue, ears, hair, arms, feet, joints, heart and neck are found for the 
corpus mystiaum ad corpons mn venque modum concmnatum , and reference is made 
to the similar, if m some respects different, jeux d’espnt of Guevara, Facius 
and Hobbes) 

246 Cf supra, nn 195, 197 and 224 to this section 
The idea 247 This idea [of an artificial imitation of the living organism] appears 

of the in Spmoza, loc cit We also find it in Pufendorf, who expressly commends 

mechanism the analogy with homo artificialis (n 144 to this section), and argues ( J n et 

g vnt, c 1 2, § 7) m favour of the permanent unity of the ‘ moral body ’ from 
the axiom laid down by Hobbes m his Phdosophia pnma, c 2, § 7, that st ret 
ahcui propter formam talem, quae sit pnncipium motus, nomen inditum sit, manente 
eopnncipio idem est indunduum The idea also appears in Hertius (supra, n 148 
and n 160 to this section), in Gundhng (n 163 to this section), and other 
writers, cf. also Horn, supra p 1 15 

248 . Cf. supra, pp. 128-130 and 131-4. Rousseau even describes the 
governing body, m so many words, as a corps artificiel which is created by 
another corps artificiel, m, c 1. 

249 We thus find the analogy of the organism entirely absent from the 
writings of Thomasius, Wolff, Danes, Nettelbladt, the Schlbzers (father and 
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son), Hoffbauer, W. von Humboldt and Kant Mcrcier de la Rivifere ex- 
plicitly says that a nation is not a corps unique, and that it has no single will. 
ce qu’on appelle une nation en corps n’est done jamais qu'une nation rassemblie dans 
un mime luu, oil chacun apporte ses opinions personneUes, ses pritentions arbitrates et 
la forme resolution de les faire pr/valoir A majority is never more than a ‘ collec- 
tion of interests ’ and a variable ‘result of egoisms’, and unanimity is im- 
possible (c. 18) 

250. A L von Schlozer says (p 3) that ‘the most instructive way of 
dealing with the theory of the State is to treat the State as an artificial 
machine, entirely composed of assembled parts, winch has to operate for a 
definite end’, cf pp 99, 157 Kant similarly speaks of the ‘mechanism’ 
or the ‘ machinc-like character ’ of the constitution of the State, and describes 
the State as ‘ the mechanical product of the union of the people by coercive 
laws’ (Works, vu, pp 157-8) Sieyis, though he does not wholly succeed 
in avoiding the comparison with a body (1, pp 283 sqq and 445 sqq ), bases 
the State entirely on ‘the mechanics of social art’ which reason provides (1, 
pp 128, 1 95 sqq , 2i7sqq , 11, p 370) [Tom Paine, would-be engineer and 
bridge-builder, similarly uses mechanical analogies in his Common Sense of 
1776 eg ‘as the greater weight will always carry up the less, and as all the 
wheels of a maclunc are put in motion by ont , it only remains to know which 
power in the constitution lias the most weight , for that will govern ’ ] 

251 We find this [failure to face the problem of Group-personality] in 
Praschius, Placcius, Alberti, Filmer and other anti-individualist thinkers 
It is also to be found in Justi It is true that he emphasises strong) v the 
organic nature of the ‘moral body’, arguing that the commonwealth is ‘a 
single indivisible body, which has the closest connection in all its parts’, and 
seeking to prove, by this argument, the necessity of a single group-authority 
controlled by a rational will, the existence of a system of mutual interaction 
by which all the parts affect one another and the whole, and the pernicious 
results of any superfluous part which contributes nothing to the general 
system But he has nothing whatever to say about the personality of the 
State or the people (cf his Natur und Wesen, §§23-6, 28, 45-50, and his 
Gnmdrtsz, §§15, I7> 23 sqq , 2gsqq ) 

252. Mevius for example, though he makes it the object of political 
association ut una velut persona sit, cm ima mens, unus sensus, ana voluntas et 
anima tnter multos velut una atque eadem, makes the unity of this person depend 
for its existence entirely on the submission of all other wills to the will of a 
representative Ruler (see n 125 to this section) In the same way S dcCocccji 
will only recognise a representative and collective umty of [group-] persons,* 
notwithstanding the fact that he extends the conception of the social body, 
with authority over its members, until it is made to embrace the Stale, the 
Corporation, the [College of] Magistrates and the Family The result is that 
all these bodies remain for him corpora arttficiaha seu mystua, except that the 
Family is magts naturals than the rest. Cf his Nov Syst §§199, 205, 280-1 

258. Leibniz argues ( Nova methodus, §16) that the legal ‘Subject’ (the 
subjection of a ‘moral quality’ which may be either a right or an obligation) 
can be either a persona or a res Defining the former as a substantia rationalis, 
he then distinguishes between personae naturales (Deus, angelus, homo) and 

• I e they are ‘one’ m virtue of being ‘represented’ by a single agent, or ‘one’ 
in the sense of being a collective aggregate of wills, but not ' one ’ inherently and 
in themselves. 
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persona cunlis ( collegium , quod quia habet unam voluntatem certo signo dtgnoscibiUm — 
e g. ex plur dilate votorum , sorte, etc. — tdeo obligate et obhgan potest). He regards 
a res as the ‘Subject’ of rights and duties when e g. property is left to an 
officium, or an officium is made responsible for some act, and generally m any 
case of jus reale. 

He describes a persona emits seu moralis, in so many words, as a persona ficta, 
brought into existence ad mstar naturahs by an artificial union of wills, and 
to be regarded, m the last resort, as an aggregate or collection of rights 
In jure reipublicae persona ejus emits seu moralis contmetur, nam omnes personae 
ctvtles seu fictae eorporum, collegiorum, unwersitatum m aggregations junum con- 
sistmt {Spec, dem pol prop 1 , p. 525) persona cunlts ommum junum collectio 
est (ibid prop 57, p 585), cf. also the Introduction to Cod gent dipl. 1, §22, 
p 306, and Caesar -Fiirst c 11. He regards the person of the State as identical 
with that of the Ruler, and he makes it accordingly a persona naturdis m a 
monarchy, but a persona emits in a republic (Introduction to Cod gent dipt 
loc cit., Caesar -First , loc cit , Spec dem pol prop 1, 12, 57) In inter- 
national law, therefore, both ‘natural’ and ‘civil’ persons are in his view 
‘Subjects’ of rights (Introduction to Cod gent dipt loc cit ), but he argues 
that if friendship is nowadays rare inter pnncipes {Spec, dem pol prop 41, 
p. 560), neither friendship nor enmity is possible inter Rcspubhcas Such 
feelings arise ex ammo, and animus non nisi personarum naturalium est, cunltum 
nullus, and [while the ‘civil person ’ of a republic thus cannot have friend- 
ship or enmity with another State, because it has no animus, neither can the 
‘natural persons’, or individuals, who constitute such a corporate person, 
because these] natural persons and their amrm are in a state of perpetual 
flux (ibid prop 42, p 561) 

For a critique of the view recently advanced by G Ruck (Die Leibmzsche 
Staatslehre, Tubingen, 1909) — that Leibniz understood the personality of the 
State in our modem sense, and created the legal notion of ‘organ’ to express 
the relation of the Ruler to that personality — see the author’s review m the 
Deutsche Literaturzeitung of 1910, pp 566-8 

No real idea 264. Any such legal conception of Group-personality is not to be found m 
of Group- Montesquieu, Vico or Ferguson Frederick the Great has some elements of 
personality the conception on the one hand, he represents the State as an animate body 

in the with limbs and organs, and explains its birth, its maladies, its death, and the 

eighteenth peculiarities of its nature, by means of a comparison with the individual man 
century ( Antimach . cc 3, 9, 12, 20; Considerations, in his Works, vra, 24, Essai sur les 

formes, ibid ix, i97sqq ) : on the other hand, he regards the Ruler as only [an 
‘organ’, or] le premier seroitevr et premier magistral de l'£ tat (Antimach c 1, 
Mdmoires, in his Works, 1, 123, last Testament, ibid vi, 215, Essay, ibid rx, 
197) , but in spite of these two complementary ideas he never attains to any 
clear expression of State-personality 

Justus Moser knows nothing of any ‘person’ of the State (Patriot Phant. 
l, no 62) he even disputes the right of a nation to give itself freely a new 
constitution, on the ground that it is ‘not a single being in itself’, but is 
composed of two classes which, if cither is united internally, are only con- 
nected together in their relations with one another as separate parties to a 
contract (Misc Writings, 1, pp. 335sqq.). 

Herder again — however vigorously he may champion the idea of develop- 
ment, however resolutely he may insist on regarding the life of a people as 
the common life of an organism, however frequently he may speak of a 
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national spirit and a national character — none the less fails to transcend a 
mechanical conception of monarchical institutions when he seeks to analyse 
actual States {Idem, ix, c 4, xnc, c 6) While he traces ‘the first breath of a 
common existence’ m the constitutions of towns, guilds and universities, he 
never carries his account of the ‘body politic* to the point where he reaches 
the conception of an immanent Group-personality (ibid xx, c 5). 


§17 THE NATURAL-LAW THEORY OF THE STATE 

1 Cf Huber, 1, c 1, §§12-23, Hert, 1, 1, pp isqq., J H Boehmer, Universal 
P gen c 3, §§ 1 1 sqq., Schmier, Jus publ unit'., Dus praeambula , Danes, public law 
P spec §§654 sqq , Achenwall, u, §§85-7, Heincke, Proleg c. 1, §10 By all 

these wnters jus publicum universale is identified with jus publicum naturale, or 
with a part of jas sociale naturale , and the distinction drawn between public 
law and political theory is explained as consisting in the fact that the State 
is considered in the former rations justi, and in the latter rations utilis J H 
Boehmer was the first to compose a separate compendium of jus publicum 
universale [or, as French writers express it to-day, 'droit conslitutumnel 
comparl’ ] under that title 

2 At first we find no distinction drawn, by those who arc engaged in Attacks on 
attacking the older doctrines, between the pure theory of the sovereignty the theory oj 
of the people and the theory [of the co-cxistencc] of majestas realis and per- ‘ double 
sonalts cf. Micraehus, 1, c 10, §§12 sqq and qu 7 , pp U2sqq , Cellanus, majesty' 

c 9, §§ 18-25, Felwinger, De maj §§22 and 41 , Huber, i, 2, c 3, §24, 1, 3, 
c 1, §§ 1 1-20, Pufendorf, J n etg vn, c 2, §14,0 6, §4, and De of hom. el 
civ. n, c 9, Thomasius, Instil jut div in, c 6,§i2l,J H Boelimcr, P spec 1, 
c 4, §22 n t and in, c 2, §5, n x, Schmier, 11, c 1, s 2, §1, nos 48sqq 

Gradually, however, both of these theories [that of popular sovereignty 
and that of ‘double majesty’] were lumped together, and any conception 
of majestas realis was stigmatized as a product of ‘ monarchomachism ’ 

Horn [who wrote about 1660] is already condemning ‘real majesty’ as a 
monstrum and fabulosus foetus mdeed he even declares the theory of ‘real 
majesty’ a criminal theory, and expresses a pious wish for the execution of 
its advocates, adding that, if they live m a neighbouring ‘plebeian’ State, 
a request addressed to that State for their execution would be warranted by 
international law (n, c 10, §§11-15) Sec in addition Ziegler, 1, c i,§§44sqq , 

Boeder, n, c 1, pp 93-8 (where the theory of real majesty is said to be a 
theory of regictdae), Becmann, c 12, §11, Hert, Opusc 1, 1, pp 307-19, 

Kestner, c. 7, §9, Stryck, Diss. xrv, no. 7, c. 2, no. 54, Gundling, Jus not 
c 38, §22 (such theories are invmta otiosi tngemt) , Alberti, c 14, §3, Heinec- 
cius, Praelec 1, c 3, §§8-9 and Elem jur not n, §§ I30sqq , Rachelius, 1, tit 
32, §2 (the theory is summa pemicus) , Hemcke, 1, c 2, § 15, c 3, §4, Kreitt- 
mayr, §5; Scheidemantel, 1, pp. msqq (where even the theory of Rousseau 
is described as a theory which makes ‘ real ’ majesty exist by the side of ‘ per- 
sonal’, and is controverted accordingly). 
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8. Thus Becmann writes (c 12, §7) : subjection majestatis est turn Respubhca 
seu persona morahs quam Respubhca indwt, turn personae stngulares quae moralem 
istam repraesentant But what he understands by Respubhca is no more than 
umverst or omnes svnul, and he proceeds to assume a system under which this 
collective body is represented by the Imperans so perfectly that neither is 
superior or subordinate to the other, but the one stands to the other in the 
same relation as an object does to its reflection m the mirror Cf also 
Treuer, on Pufendorf, De off hem. et cw n, c. 7, §9 ( respubhca perpetuum majestatis 
subjection numet) , Rachelius, 1, tit. 32, §2, Mullerus, 1, c. 7, §65. 

4 Schmier, for example, holds that it is possible to follow Grotius in 
assuming both a subjection commune and a subjection propnum, provided that the 
distinction be interpreted as it is by Boeder and van der Muhlen in their 
notes to Grotius — 1 e provided that it be understood to refer merely to the 
inseparable connection of majesty with the corpus reipubltcae nte formation and 
the possible reversion of that majesty to the people (it, c 3, s 1 , § 1) Kulpis 
(in his Exerc ad Grotum, n, §6 n ) and Hert (p 298, § 12) take a similar line. 
Ickstatt interprets the subjection commune of Grotius as signifying merely the 
original sovereignty of the people, and he therefore prefers to substitute the 
terms subjection canstitiUtvum and actiman [for subjection commune and propnum ] , 
cf. Opusc it, no t, c 1, §12 

5 Cf Hom,n,c 1 1, § 1, Pufendorf, J n etg vn, c. 6, §4, De off horn et 
civ n, c 9, Kestner, r 7, §9, Boeder, Instil n, c 1, Alberti, c 14, §3, 
Stryck, Dus. xiv, no 7, c 2, no 55, Herncke, 1, c 2, § 15, c 3, §4 

0 Cf supra, pp. lit and 115-6, see also, for answers to Horn’s theory, 
Huber (1, 3, c 2, §§7-9) and Pufendorf (J n etg vn, c 5, §5, De off hom et 
cw n,c 8, §4) 

7 Sec Spinoza, Tract theol -pol c t6, Tract pol c 6sqq , Micraehus, 1, 
cc 10, 13-15, Huber, t, 3, c 2,1, 7, c 1 , Pufendorf, J n et g vn, c. 5, De off 
hom et ctv n, c 8, Leibniz, Spec, pol dem prop 16-18, Hert, Opusc 1, 1, 
pp 3>9sqq , Titius, vn, c. 7, §§17-28, Bossuet, n, art 1, J. H Boehmer, 
P spec 1, c 3, §13, c 4, §§29-34, Schmier, 1, c 3, Hemeccius, n, §§n6sqq , 
WolfT, Instil §§990sqq , Jus nat vtn, §§131 sqq , Danes, §§747sqq., Nettel- 
bladt, §§1133, 1 1 53 sqq , Achenwall, n, §§149 sqq , Scheidemantel, I, 
pp 39-40, HofTbaucr, pp 206 and 295 sqq , A L von Schlozer, pp 75 sqq 
and 95, §2 The last of these writers states ‘the Ruler is the Ruler, the de- 
pository of the common will, be he one, or some, or many crown, sceptre 
and throne are essentiaha in Schaff hausen and m StambouP. This principle 
‘overturns once and for all the insolence of the single ruler, and awakens the 
democrat from his dreams of liberty’ [1 e it shows to the one that he is but 
a depository, who has received his authonty as a deposition — ‘a thing for 
custody, to be redelivered on demand’ — as it shows to the other that even 
m the democracy of his dreams there cannot be absolute liberty, without 
any sceptre or throne, smee while there is a society with a common will man 
cannot be, as Shelley dreamed, 


Sceptreless, free, uncircumscnbed, the king 
Over himself] 


On the other hand we find Gundling contending {Jus nat c 37, §§3-10 and 
Disc. c. 36) that, while there is rule by una persona even m a republic, this 
‘person’ is only morahter una, and the process of deliberation which must 
necessarily precede its decisions makes the suprema potestas weaker. 
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8 Gf Huber, 1, 2, c 3, and 1 m Opera minora, 1, no 2, c 7, Pufendorf, 

3 n et g vn, c 2, §14, c 6, §§4sqq., Alberti, c. 14, §3, Hert, Opusc 1, 1, 
pp 3 1 1 sqq. , Gundlmg, c 37, J H Boehmer, P spec 1, c 4, in, c 2,Titius, 
vn, c. 7, §§20-6, H Cocccji, Prodromus, S Cocceji, §§617-18, Schmier, 11, 
c 4, s 2, §2, no iog sqq , Hemeccius, n, § 138, Ickstatt, Opusc n, op 1, c 1, 

§§14-15, Kreittmayr, §5 

9 In developing these ideas, the thinkers of this age were no more The problem 
successful in eluding the contradictions which they inevitably entailed than of interpreting 
those of a previous age had been (cf supra, p. 43 and n 43 to § 14) Most democracy in 
of them assumed that there must have been, even m a democracy, a formal terms of 
translatio impeni, which had taken the form of a contract of subjection made contract 
with a permanent popular assembly or a majority thereof (See Micrae- 

hus, c. 10, §§g sqq , Huber, 1, 2, c 3, §§25 sqq , c 4, §§isqq , Pufendorf, 

J n et g \ n, c 5, §§6—7, De of hom et civ n, c 6, §9, Becmann, c. 12, 

§§4sqq. , Hert, Opusc 1, 1, pp 286sqq. and 3i7sqq , Kestner, 1, c 7, §3, 

Hemeccius, n, §§i2gsqq , Daries, Praecogn §24 and Jus nat §§658-60, 

Ickstatt, §§8sqq ) Those who made this assumption were forced to suppose 
that the other party to the contract [1 e. the party other than the permanent 
popular assembly or a majority thereof] was cither (1) the sum of all in- 
dividuals, or even (2) a minority of those individuals , * and they were thus 
compelled to make democracy an exception from the general scheme which 
they applied to all other forms of State [Strictly speaking, we may argue that 
on the first hypothesis, 1 e the hypothesis that the sum of all individuals con- 
tracts with the popular assembly, there will be no exception from the general 
scheme, which makes all individuals contract with a Ruler, but there will 
be the difficulty, or the absurdity, that the two parucs to the contract arc 
the same, and A is merely contracting with A On the second hypothesis, 

1 e the hypothesis that a minority of individuals contracts with the majority 
of the popular assembly, this difficulty or absurdity disappears, because thi 
parties are different, but there is now an exception from the general scheme, 
because it is only a minority (and not, as m the general scheme, all) which 
is the other party to the contract with the Ruling authority ] 

Other thinkers dropped the idea of a contract of subjection altogether in 
treating of democracy, and only spoke of a separate agreement or decision 
(following on the primary contract of society) to retain sovereignty instead 
of transferring it This idea, which agrees with the doctrine oi Suarez, ap- 
pears particularly in Schmier, n, c 1, s 3, §3 and c 4, s. 2, §3 , and he is led 
by its logic to argue that the reversion of original sovereignly to the people 
[in a case where that sovereignty has not been retamed, but transferred] docs 
not ipso facto produce a democracy, but only the possibility of instituting 
either that or another form of State [according as the people, now in posses- 
sion of the reversion of its sovereignty, decides either to re lam it or to transfer 
it] The idea may also be traced in Wolff, Instil § 982 and Jus nat vu, 

§§ 37 ff , Nettelbladt, §1132, and Achcnwall, 11, §§96-98 and 1 74-1 79 
But the thinkers who propounded this idea failed to explain how the 
nature of social authority could be changed [i.e how vague popular sove- 
reignty could pass mto a definite democratic authority] when the ‘ Subject ’ 
of such authority underwent no change 

10 Spmoza, Tract theol-pol c. 16, Tract pol cc. 6-1 1. It is true that 

* The other party which contracts with a majority of the popular assembly may 

naturally be supposed to be the minority. 
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Spinoza regards an ommno absolution tmperium as desirable only in a demo- 
cracy, which he considers the most natural and perfect of all forms of State — 
or, to a less extent, in an aristocracy. But just for this reason [1 e just because 
he confines absolutism to democracy or aristocracy], he rejects monarchy, 
as being a form of government which is necessarily absolute by its very idea, 
and he substitutes for it a mixed constitution. [Strictly speaking, Spinoza 
does not ‘reject’ monarchy. He argues that, potentm being jus, the form of 
State which has most potentia will have most jus, and he criticises monarchy 
accordingly, not because it is absolute, but because it cannot be absolute — 
m other words because one man cannot, however much he may try, possess 
as much potentia (by which Spinoza means mainly power of intellect) as a 
number will possess, and cannot therefore possess as much jus Having 
criticised monarchy as defective in power, and therefore m right, Spinoza 
proceeds to fortify it, m the seventh chapter of the Tractatus politicos, by a 
great council , which will bring intellect to its service, and by a number of 
other devices. We may call this a mixed constitution, and it is, in effect, a 
mixed constitution, but Spmoza was thinking of a fortification of monarchy, 
and not of a mixture of different political elements. On his own theory 
monarchy remains, in its fortified condition, as a possible form of State — 
not rejected, but not preferred, even in its fortified condition, to other 
forms] 

1 1 Filmer, who rejects in his Patnarcha all forms of State except monarchy, 
regards monarchy as necessarily absolute 

12 Bossuet (n, art 1 , m, art 2-3, rv, art 1 ; v, art. 1 , vj, art 1-2 , vm, 
art. 2 , x, art. 6) argues that the people cannot be conceived apart from the 
Monarch, because he is I'&iat mime, and while lots fondamentales may secure 
liberty and properly, they only bund the monarch [internally,] in virtue of 
the authority which they denve from God and reason, and never oblige him 
externally A similar view appears afterwards m the Physiocrat absolutists, 
who simply eliminate the theocratic elements in the older theory cf. Mer- 
cier de la Riviere, c 14, p 102, c 17, p 129, cc 19, 23-4 (the only rational 
form of State is a legal despotism, an absolute hereditary monarchy, where, 
the private interest of the monarch coinciding with the interests of his 
subjects, the mathemati c ally evident and inevitable principles of the ordre 
social reign undisturbed) 

18 . Cf Cellarius, c 9 (‘he who is limited by fundamental laws is no 
longer sovereign’), Pelzhoeffer, n, c 3, Becmann, c 12, §§4-7, Boeder, 11, 
c. 1 Mevius also ( Prodromus , v, §§23sqq ) regards all the rights of the unt- 
versitas as absorbed in its single, plenary and exclusive ‘representation’ by the 
will of the Ruler, and holds that by the law of nature the potestas tmperanitttm 
is necessarily una, summa, absduta, soluta legtbus et ratumibus mm obnoxia. On 
the other hand the supreme authority must do nothing whereby societas 
pereat vel vfametm it must not, therefore, bring the State under a foreign 
yoke, alienate land, alter the fundamental laws or exercise tyranny (§30) , 
and it must use bona publica only for was publtct, and impose taxes only in case 
of necessity. Cf , in the same sense, Alberti, c. 14, §§3-10 
14 Horn, Deem n, c 10, §§ 1-15. In a limited monarchy, summa potestas 
resides exdusively m the monarch, and it is only its ‘exercise’ which is 
limited' the monarch can therefore, in case of need, break even the rules of 
the constitution, which can never be anything more than a contract to which 
he has freely assented The obligation imposed on him by an oath to the 
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constitution is only a religious obligation, and he ran 
because he has no Superior 

15 Pufendorf attacks Hobbes for making the two conceptions [that of 
‘supreme’ power, and that of ‘unlimited’ power] interchangeable, cf 
3 n etg vn, c 6, §13 

16 J n etg vn, c 2, §14, De qffhom el cm n, c 6,§n,cf n 132 to §16 

17 J n et g vn, c 2, §14 If populus is understood to signify a ‘Sub- Pufendorf’s 
ject’ or owner of rights (union altquid imam habeas voluntatem et cut tout actio mew of 
tnbui potest), it becomes identical with cimtas and its will becomes identical popular 
with that of the Ruler, and thus the paradox holds good in a monarchy that rights 
Rex est populus But if populus is understood to mean the multitudo subditorum, 

as contrasted with the homo vel concilium habeas tmpertum, it ceases entirely to 
be a umt to which any ownership of rights can be ascribed , and the theory of 
the ‘right’ of resistance, which confuses multitudo with populus and proceeds, 
on the basis of that confusion, to the impossible conception of a rebellion of 
the ctvttas against the Rex, is as absurd as it is seditious On the other hand 
individual subjects of the State continue to be the possessors of separate 
wills, although they are merged in a corpus morale with una voluntas (J n el g 
vn, c 4, §2 ,Deoff horn el cui u, c 7, §2), and as possessors of separate wills, 
they continue to be ‘ natural ’ Subjects or owners oi rights, to whom the Ruler 
owes obligations and to whom he may do an injustice (J n etg vu, cc 8-9, 

vm, c r , De off horn et civ n, cc 9, 11) But individuals cannot appeal to 
any coercive sanction m support of their natural rights they must endure 
the misuse of the State’s authority as men endure storms and bad weather, 
they must go into exile themselves rather than expel their ruler, but they 
may be competent to resist if the worst comes to the worst and the funda- 
mental contract itself is broken (J n et g vn, c 8, De off hom et civ u, 
c 9, §4) 

As compared with this exposition, Pufendorf’s attempt to prove the possi- 
bility of an obligation existing between optimates and ctves in an aristocracy 
is both obscure and involved in self-contradiction In dealing with this 
possibility, he not only invokes the argument that, although populus ut 
persona rrwrahs expiramt, the personae physuae arc still there he is evLn willing 
to contend that the people docs not become a multitudo dissoluta (though it 
ceases to be a persona peifecta) after the transference of its sovereignty, and 
he alleges m favour of this contention the argument that ‘ at any rate when 
there is a Senate, to serve, as 11 were, as its head, the people forms a person’ 

(quia utique jam cum senatu tanquam capite suo personam conslitmt, cf J n et g 

vn, c 5, §8) [Pufendorf’s view appears to be that while a people with a 
king as its head is not a person, a people with a Senate as its head is, and his 
reason may perhaps be that while there is some similarity between the people 
and a Senate, and while the two may both somehow be ‘persons’, there is a 
great difference between the people and a King, who is so distinct from his 
people that he is a unique ‘person’, and they in comparison are only a dis- 
soluta multitudo But whatever his reason may have been, he certainly lalis 
into self-contradiction, for after proclaiming (in the preceding paragraph) 
that there is only one ‘ State-person’, he allows two to enter ui an aristocracy 


(1) the ‘person’ of the concilium habens impenum, and (2) the ‘person’ of the 
people, with this council serving as its head ] Normal 

18 J n et g vn, c 6, §§13-17 In dealing with bona pubhea Pufendorf monarchy 
follows a similar line [to that which he follows m dealing with political <tnd State- 

property 
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authority] : he assigns ownership of such bona to the cmtas qua Colts, and he 
ascribes to the king only the position of a ‘tutor’, debarring him from alien- 
ating bona pubhca except by consent of the people . J. n etg vm,c. 5, §8, De off. 
hom. et civ. u, c 15, §5. At the same time he regards a monarch appointed 
for a fixed tune as something inconceivable 

19. J n. et g. vn, c 6, §§7-12, De off. hom. et cm. 11, c 9. 

20 Instil, jur die m, c, 6, §63 (definition of the State as a persona morales 
composita, which can will and act as a unit through the Ruler) , §§ 1 15-26 
(on the nature and attributes of majesty), §§127-31 (on the difference 
between an tmpentm absolutism and an tmpenum hmitatum with fundamental 
laws) , §§ 132-41 (on the possible varieties in the modus habendt) But Thomas- 
111s prefers to call ‘ non-pa tnmomal monarchies’ by the name of fidet com- 
tmssana rather than by that of usufructuana (§135) ,* he does not consider a 
monarcha temporarms to be absolutely inconceivable (§§ 1 22-6) , and he does 
not allow that there can ever be a right of resistance to the sovereign 
(§§119-20). 

21. Spec jut publ vn, c 7, §§17-28 and 30 In a cimtas which is ima, vtra 
et perjccta, constitutional limitations do not affect the supremo potestas, but only 
the modus exercendt 

22. To some extent, indeed, Gundling may be said to be nearer to the 
theory of Hobbes he follows him, for example, in the interpretation he 
places on the original contract (cf supra, pp 60 and 108), in his con- 
ception of the Ruler as the soul of the State (cf n 161 to § 16 above) , and 
m the description he gives of the authority of the State (Jus not c 36 and 
Disc c 35) But he recognises contracts made with subjects as binding 
(Jus nat c. 12, §§43-6 and Disc c. 1 1, §§43-6) , and he limits the principle 
that m a normal State the people has no right of resisting the Ruler who 
breaks his contract, by remarking that, all the same, no injustice is done to a 
tyrant when he is expelled (Jar nat c 38, §§ 19-23 and Disc c 37, §§ 19-23) 

28. The commentators on Pufendorf similarly adopt his views (e g Otto, 
Treuer, etc ), although with some reservations 

24. H. Cocceji, Prodromus, S, Cocceji, Novum syst. §§617-18, 633 (there 
can be no ahenaUon of territory without the consent of the people, except in 
regna patnmomalia) , and §638 (there is no right of resistance) 

25- Diss xiv, no. 7, De absolute prvnapts potestate, c 3, and Diss rv, no 1, 
De statibus promnetahbus, c 1, nos. 22sqq. and c. 4 

28. Opusc. 11, op I, c. 1, §§13-15 (sec n 170 to §16 above) and §66. 

27. Grundrtsg, §§5, II, 32, 34, 35. 

28 Systema, 1, c. 3, §§5, 13, 26, m, c. 1 (there is never a jus rests tendi). 

29 The same homage to Pufendoifs authority is also, and especially, to 
be seen in the treatises which describe the positive public law of the German 
territorial principalities 

80 Boehmer, like other thinkers of his time, regards the personality of 
the State as residing entirely m the Imperans (whether a person or a body 
of persons) , and he makes the will and act of this Imperans count, externally 
and internally, as the will and act of all for every purpose falling within the 
area of the State’s function (P. spec. 1, c. 2, § 18, c. 3, §§ i, 15-21) This repre- 
sentative ‘Subject’ or person necessarily possesses, as its jus propruem et tttde- 
pendens, a ‘majesty’ which vests it with two sorts of consequential rights — 
the rights of free action appertaining to the state of nature (so far as external 
* See nn. 30 and 35 infra, on the difference. 
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relations are concerned) , and the jus sumrm imperii (including all the par- 
ticular powers required by the State’s function), so far as internal regulation 
is concerned (ibid. 1, c 4) * But though this ‘majesty’ is indivisible, equal 
at all points, all-embracing, permanent, and subject to no positive law, the 
sovereign who possesses it still remains bound by the lex naiuralis (P gen c. 1, 
§§ 14—22). He has therefore duties as well as rights m regard to his subjects, 
and these duties are derived partly from the nature of civil society [as based 
upon natural law] and partly on specific contracts [which rest upon the 
same basis] On the other hand the obligation thus arising, if it is perfecta 
for his subjects, is only imperfecta for him, and therefore there is never any 
right of coercion or resistance as against him (p spec 1, c 2, §§18—21 and 
m, c 2, §§9-25) Further, it is only individual subditx who confront the sove- 
reign as * Subjects ’ or owners of rights the community of the people, as such, 
has no personality (ibid, in, c 2, §§4-6) 

Boehmer admits that there are various forms of State, ‘according as the 
nexus constituted by pacts is stricter or looser ’ On the one hand, there arc 
regna henlia, where vmpenum has been extended, by means of contracts to that 
effect, beyond the limits required by the State’s function on the other, there 
arc regna limitala, where the Ruler is subject to limitations imposed by con- 
tract, and there are also hereditary and elective monarchies (or tmpena 
patrtmomalia et non painmorualia) , though the latter must not be called by the 
name of usufructuanaf (ibid 1, c 3, §§30-6, 11, c 3, §15, nr, c 4, §15). But 
the people never has any share, stante imperio, in the exercise of political 
authority, and it has therefore no legislative or judicial capacity, and no right 
of resistance or deposition (1, c 3, §§25-6, n, c. 3, §14, m, c 2, §§4-16 and 
c 4, §§32—3) If, therefore, the sovereign is bound by leges fimdamentales, qua 
pacta, he alone can interpret such laws or pacts, and he cannot be forced to 
observe them (m, c 2, § 1 3 and c. 4, § 16) Should he break the rules of the 
constitution, the people is bound to obey, and even if the clausula nullitatis 
be added to any rule — e g. if the performance of an act of government with- 
out consultation of the representatives of the people be expressly declared 
to be null and invalid — the nullity of an act done m contravention of that 
proviso can only be established by the next successor, and not by the people 
itself (1, c 4, § 1) The position is different, Boehmer allows, vacante tmpeno, 
since sovereignty reverts to the people in the event of such vacancy Even 
here he adds a qualification (m, c 4, pp 9- 1 1 ) Vacancy, he argues, can occur 
in a non-patnmoinni monarchy without the consent of the people coming 
into play, as the result of an alienatio regni [in which case there will be no 
reversion to the people, and no consent of the people]. [See also n 33 infra ] 

31 Kestner, for example, though he follows Pufendorf in other respects 

* Boehmer’s argument may be illustrated by a pedigree 

The fundamental right of majestas (jus propnum et tndependtns) 


jura hbertatis naturalis jus sumrm impera 

(quantum ad externa) (quantum ad interna) 

jura particulana unpeni 

t Cf supra, n 20, where Thomasius is quoted as rejecting this name in favour 
oijidei comnussana For the difference between the two, see n 35 infra, and Huber’s 
explanation there given. 
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(c. 7, §§3sqq), allows the people a jus resistendi where there is evident 
tyranny (§19). 

82. We find this view in Ludewig, 1, i,op 8, c i,Kestner,c 7,§§n-ia; 
Hemeccius, n, §§147-9 O n the other hand the conception of the patri- 
monial State is retained not only by Thomasius, Cocceji and Boehmer (see 
nn ao, 24 and 30 supra), but also by Huber (1, 3, c a, §§ i6sqq ), Schmier 
(n, c 2, s a, §3), Wolfl (InstU §986), Nettelbladt (§1198), Achenwall (u, 
§§ 158-73). and others 

88 J H Boehmer, for example, expressly treats de juribus subditorum 
vacante impeno ( P . spec, in, c 4) He distinguishes two cases of vacancy - 
(1) totalis intertills reipublicae, which dissolves the ‘body civil’ and leaves the 
ground clear for a fresh act of association (§§a-3) , and (a) simple disappear- 
ance of tmpenum, which transforms any State in which it occurs into a de- 
mocracy, and thus makes the people capable of a fresh translatio impeni 
(§§4sqq ) A testamentary disposition by a deceased Ruler does not bind 
the people m the latter of these cases, even if he were competent to alienate 
his kingdom (§§7-8) * Vacancy of tmpenum may arise through an alienation 
made ultra vires (§§9—1 1) , or through death (§§ 12-16), if there are no rights 
of succession to prevent the vacancy (§§17-27), or through abdication 
(§§28-31); but not through deposition (§§32-3) [We may remember the 
vote of the Convention Parliament of i68g — that James II ‘has abdicated 
the government’ (or impenum ) and ‘the throne is thereby vacant’ On the 
other hand we may also remember that ‘abdication’ here was a euphemism 
for deposition ] 

Cf Thomasius, Instil, m, c. 6, §§67-114, Fund m, c 6, §§9-10, and 
Boeder, n, c 1 

84 Filmer and Bossuet reject simultaneously both an original and a re- 
versionary sovereignty of the people In a similar way we find Horn de- 
nying the succession to the throne from the expressed or presumed will of 
the previous Ruler (n, c 9, §§7-18), and refusing to allow any eventual re- 
version of majestas to the people, though he concedes the reversion of an 
original jus eligcndi, n, c 1 1, § 1 [provided there be no expressed or presumed 
will of the previous Ruler’*] He regards the people without a Ruler as a 
corpus sine amma, and therefore a cadaver [but how, wc may ask, can a cadaver 
exercise a jus eltgendi ? ] 

85. Huber, De jure cw. 1, 2, c 1, §§16, 20, c 3, §24, cc 5-7, 1, 3, cc 1-2 
Even in impena henlia or despotica, he argues, all that is added is simply an 
increase of the efficacia of majesty (1, 3, c. 2, §§ 10-15) Conversely, if we turn 
[from these absolute forms to the less absolute, 1 e ] to impena patnmoniaha 
and non patnmomaha (and the latter of these, Huber remarks, is not a case 
of a mere right of usufruct, but of a limited nght of property, properly to 
be regarded as a quasi-usufruct, and analogous to a fidei commissum or the 
property of a man in his wife’s dowry),! we merely find a difference m the 

* Ergo, the will of the King of Spam in 1 700, leaving his possessions to the grand- 
son of Louis XIV, did not bmd the people of Spam 

t These subtleties are fascinating A King who rules a non-hereditary monarchy 
(c g. a King of Poland m the seventeenth and eighteenth centuries) has neither a 
mere usufruct in an impenum which is the property of another, nor the full owner- 
ship of an impenum which is his own property He is m a half-way house, which, 
however, is nearer to ownership than to usufruct He is like a man who is the holder 
of what we may roughly call a trust-property (the fidei comnussartus of Roman Law), 
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modus habendi of majesty [but not m ‘majesty’ itself], ibid. §§16-31. It is 
a matter of indifference, Huber adds, whether the summa potcstas is acquired 
volente or irwito populo, by election or by inheritance, in perpetuity or for a 
period (§§33-50) , and the size and style (1 e form) of the State arc matters 
of no significance (§§51-6). See also his Instil Reip 1, cc 3-5 

36. Dejure civ. 1, a, c 3 We must neither follow Hobbes m exaggerating He admits 
sovereignty to a point at which the people becomes a mere flock of sheep limits on 
(§§3-8)> nor the author of the Vind c Tyr and Althusius and other writers the monarch 
in minimising it until Rulers become nothing more than rmmstn populorum 
(§9). The truth is that a contract between king and people is the basis of 
their relations (§§ 1 7 -ao) , and in interpreting this contract we must start 
neither from Hobbes’ view that the people necessarily devolved the whole of 
its rights, nor from the view of Althusius that the people could not in any 
way alienate its supreme authority, but rather from the assumption that 
there is at one and the same time a real alienation of majesty and a reserva- 
tion of popular rights which limit its exercise (§§31-51). Cf 1, a, cc 4-7, 

I, 3, cc I, 4-5, Opera minora, I, no. a, cc 1-7 

87 De jure civ 1, 3, c. 5. Fundamental laws are binding in virtue of 
natural [and not of positive] law they are not to be confused with ‘privi- 
leges’ or pacta cum singulis 

38 Rights of the people [as a whole, and as against the government] He allows 
exist even in a democracy, where they arise from the limits imposed on rights of 
majority-government (1, a, c 3, §§39-51) they also exist, to the same ex- the People 
tent, in an aristocracy and a monarchy when the case is one of translatio 

simplex (ibid c 5) Cf 1, 3, c 4 

39 Dejure ctv 1, 3, cc 4-5 

40 Huber (in 1, 3, c. 5, §§ a3sqq ) investigates these limits [limits imposed His theory 
on the ruler by ‘express fundamental laws’] m some detail If we start from of express 

a theory which makes all limitation of the summa potestas purely ‘ constitu- fundamental 

tional’ m character [1 e dependent on express constitutional rules], we are laws 

not precluded by our basis from believing m a provision which makes the 

assent of the people, or an approbalio in senatu, a necessary condition of the 

validity of certain of the Ruler’s acts (1, 3, c a, §57), nor are we, again, 

precluded from believing in a voluntary submission of the Ruler to private 

law and the civil courts (1, 9, c 5, §§7-35) What we are precluded from 

holding, on that basis, is that the Ruler can really be bound by ordinary 

positive law, or subject to any coercion whatever, for we cannot suppose 

[as wc should have to suppose if we tried to hold such a view] either (1) that 

the Ruler possesses a power of command and coercion over himself, or 

(a) that the people can be legally secured in the possession of such a power 

over him — except, indeed, at the price of a simultaneous cession by him of 

part of the impenum (1, 3, c 1, §§10, 24-38, 1, 9, c. 5, §§26-49) But the 

people possesses a right of resistance in defence of its rights against a Ruler 

who breaks his contract, since the question then raised is one of natural, and 

not of positive law (1, 9, c. 3) ; and the people may even punish a tyrant 

or he is like a husband who has a sort of property in his wife’s dowry Just as the 
former’s trust-property is subject to the request (or ‘precative disposiuon’) of the 
testator, and as the latter’s property in the dos is subject to certain limits m favour 
of his wife, so the king in a non-bereditary monarchy has a property subject to the 
‘ request ' of his people, or to certain limits in favour of his people. And the people 
itself is a testator, or a wife, or anything else, but not a living or masculine propnetor 
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when once he has proceeded to forfeit his xmpenxan, either by violating the 
lex comrmssorta, or by manifestly going beyond his rights (i, 9, c 4). 

Huber 41 . For this identification of the person of the State with that of the Ruler, 

identifies cf the following dicta in Huber’s Depot ctmh cmtates per cos qui habent sum- 

the State mam polestatem personae fiunt (1, 3, c 6, §26) , summa potestas est ipsa cwitas (1, 9, 

and the c. 5, §51); voluntas imperantutm est voluntas cwitatis (1, 3, c. 2, §14 and c 6, 

Ruler §26) , again, because the cwitas jus personae habet, the Ruler (who is the cwitas) 

can bind by legislation his individual subjects, who are diversae personae, but 
he cannot bind himself (1, 3, c 1, §32) [since that would be a case of the 
same ‘person’ binding and being bound at the same time] See also 1, 9, 
c. 5, §§65-72. It follows from Huber’s argument that if the Ruler submits 
himself voluntarily to the courts m pnvate-law cases, he is prosecuted and 
sentenced nomine suo in semet tpsum. 

Tel he 42 Huber argues, with particular reference to the opposite opinion of 

recognises Hobbes, that the people, when transferring sovereignty, imam quod est, it 

the People retains the jus personae [after that transference], and remains a umversitas, 

as a quamms nec congregatus sit neque sciat tempus futun conventus, and therefore 

umversitas it can have rights against the Ruler, and, m particular, can effectively re- 

serve such rights [at the time of transference], or acquire them by virtue of 
subsequent contracts (r, 3, c. 4, §§8-83 and c 5, §§58-9) 

He would 48 . Starting from democracy as the form of State which approaches 

limit all nearest to the state of nature, Huber begins by enumerating the reservations 

governments which are implicitly made [in favour of the whole people] under a democratic 
by popular constitution, when the will of the majority is made the Ruling Will (1, 2, 
rights c 3, §§25-51 and c. 4), and he then argues for the existence of the same 

reservations [m favour of the whole people] in all forms of State, on the 
ground that die Ruler m any form of State has merely taken the place of the 
majority (ibid, c 5) But he goes further, and he argues with some warmth 
in favour of express constitutional limitations on ‘majesty’, such as are 
common in monarchies, but are seldom to be found in democracies, and 
only infrequently m aristocracies, where they are particularly necessary (1, 
3, c 4, 1, 7, c 1 , 1, 8, cc. 2-4) In our century of oppression by princes [the 
seventeenth], he says, it is particularly necessary to champion the cause of 
liberty, but if it is particularly necessary in monarchies, it is also necessary 
m Republics (1, 2, c 8) 

44 . [There is a contradiction involved in Huber’s attempt to limit de- 
mocracy by the rights of the people, because] in dealing with democracy 
he tries to assign to a minority the popular rights which he vindicates else- 
where for the community. He assumes the existence of two pacts (one between 
smguli and singuh, and the other between minor pars and major pars), and 
vindicates a Jacultas resistendi for the minority in the event of a breach of 
the latter of these jiacts [by the majority] , cf. 1, 2, c. 4, §§ 1-25. 

45 . Cf e.g. Micraelius, 1, c. 10, §§9-16 and qu. 1-5, pp. io8sqq (where 
there is also an argument for the right of resistance in case of necessity) , 
Felwinger, De maj §§27sqq , von Seckendorf, Furstenstaat, n, c 4, c 7, §12, 
m, c. 3, no. 8, Moser, Patriot. Phani rv, no 51 The same tendency appears 
in many of the exponents of positive constitutional law 

46 Seckendorf, for example, qualifies the idea of sovereignty (though he 
describes it as a ‘supreme and final power of command for the preservation 
and maintenance of the common advantage and existence’) m two ways — 
by insisting strongly on the responsibility which attaches to sovereignty m 
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virtue of its being an office ( Fursienstaat , n, c i , Chnstenstaai, u, cc 6-7), 
and by rejecting entirely the notion that the sovereign is exempt from 
positive law ( Furstenstaat , 11, c 4, §2) 

Fihielon, too, though he believes in the necessity of an autontf souverame, Fintlon's 
which creates the body politic by giving it unity, and brings about a pooling qualification 
of powers ( multiplication its forces) in that body, and though he adds that this of sovereignty 
authority must necessarily be ‘absolute’ (c v), none the less protests against 
any identification of such a final and supreme authority of the last instance 
with mere arbitrary and unlimi ted power (c xi) , and he therefore attacks 
despotisme dcs Souverains as well as that de la populace, while he eulogises a 
monarchy qualified and moderated by the rights of the people (c. xv) — 
notwithstanding the fact that he refuses to recognise any original sovereignty 
of the people or any right of resistance (cc vi and x). [For the view of sove- [ Compare 
reign ty as an ‘authority of the last instance’ cf Loyscau, Traill dcs Seigneuncs, Loyseau' s 
n, §6 la SotweraxneU est le comble et la periods de la puissance oit il faut que VEstat views') 
s’arrcste et establisse. Loyseau, writing about 1610, was a natural authority 
for Fdnelon, writing towards the end of the seventeenth century We may 
also note (1) that Loyseau made a distinction between sovereignty in ab- 
slracto , which was a property inherent in and attached to the State and 
sovereignty in concreto, which was the exerctse or enjoyment of that property 
by a person or body of persons (though he proceeds to confuse this distinc- 
tion by arguing that a king ‘may acquire by prescription a property in 
sovereign power, and thus add property in it to exercise of it’, Traiil des 
Offices, n, c a, §§25-6) , and (a) that it was a tradition of the French lawyers, 
from Bodrn onwards, that even if ‘ majesty ’ were a ‘ supreme power . exempt 
from laws’, this only meant exemption from positive laws of the ordinary 
sort, and majesty was none the less subject (a) to ‘fundamental laws’ such 
as the Salic Law (‘which are connected with majesty itself’, Bodrn, De rep 
t, 88), and ( b ) to the lex divrna, the lex naturae and the lex omnium gentium 
communis (ibid 84) ] 

47 Cf supra, p 137 

48 Cf Leibniz ( Caesar -Furst , Praef pp. 32gsqq , cc 10-12 and 26-33) Leibniz's 
on the degrees of majestas, suprcmitas and supenontas, on the possible dis- theory of 
crepancy between the internal and the external position of the sovereign, sovereignty 
and on the possibility of division and distribution of political authority We as relative 
may note especially (c 1 1, p 360) the defence of these views against Hobbes 

and other writers they are very ready, Leibniz writes, to produce a mon- 
strum, but their conception of sovereignty is only in place in ea Republica cujus 
Rex Deus est [1 e m a State where omnipotence really exists] , it does not 
apply to any civilised State, or even to Turkey, and it contradicts human 
nature We may therefore say that Leibniz believes that the supremitas of the 
Prince is not destroyed by the existence of a contract guaranteeing rights to 
the people or the Estates, or even by the presence of a lex comrmssona [which 
delegates imperuim to be exercised as a fiduciary power derived from the 
community] , cf c 33 

49 Thus we find Titius, Treuer and Hert censuring Pufendorf for adopt- 
ing Hobbes’ identification of the Imperans and the Cmtas, and similarly we 
find the first two of these, along with Otto, blaming him for not introducing 
‘fundamental laws’ as limits upon the representation of the State’s will by 
the will of the Ruler {Comm, on n, c 6, §§10-11 of the De off. horn, et cut , 

Titius, Observ. 159, 557). 
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People and 50 Hert, it is true, makes 1 the person of the State’ reside entirely m the 

Ruler as both summits imperans , but he holds none the less that a persona et corpus may be 

personae attributed to the people, guatenus pnmo pacto contractor [l e. so far as it is con- 
stituted a ‘person’ and a ‘body’ by the original contract]. As a collective 
person, which comes into existence by virtue of the original contract of 
society, the people has nihil commune cum intpeno fi e it is not a ‘Subject’ or 
owner of rights in anything like the same way as the Ruler] , but it may 
acquire rights afterwards by contract or by prescription. Again the populus 
cayunctus pacto pnmo continues to survive even when the pactum secundum [i e 
the contract of government or subjection] is dissolved, and it has in that case 
to re -constitute the pactum secundum afresh . cf Opusc. i, i, pp 288, 2qi, 295-8. 

Schmier regards the summa potcstas as the soul of the State, and he makes 
the ‘Subject’ or owner of this power ‘the person of the State’ (n, c 1, s 1, 
§§1-3) But he also holds that the populus collective sumptus contmues to 
possess a status of its own as against the Ruler. It was the original ‘ Subject’ 
of sovereignty (n, c 1, s 3) , sovereignty reverts to it vacante impcno (n, c. 3, 
s. 1, §1, c 4, s. 2, §3, v, c. 2, nos. 65-9), it is at all times a umoersitas 
capable of possessing rights (v, c 2, s 1, s 2, §3, c 3, s 2, §§2-3) [He pro- 
ceeds to classify those rights ] (1) Like individual subditi, the community in 
general enjoys everywhere certain reserved rights (n, c 4, s 1 , § 1 , v, c. 2, 
s 1) more especially, no change of the succession, and no alienation or 
mortgage of any of the rights of sovereignty, can have any validity in a ‘ non- 
patnmomal’ State without the consent of the people (n, c 2, s 1, §§2-3 and 
s a, §3) (2) The people may also acquire extensive rights in virtue of con- 
tracts or leges fundamentales (it, c 4, s 1, §2, V, c. 2 , s I, nos 6 and 8) — such 
as, for example, the right of giving its assent to laws (ra, c 2, nos 28-30) , 
and it may similarly acquire rights by prescription (n, c. 2, s 3, § 2, nos 1 74- 
200). The summa potcstas may thus be either ‘absolute’ or ‘limited’ [accord- 
ing to the degree of these popular rights] Yet even where it is limited, it 
still remains Intacta, although there may be certain arts of the Sovereign 
which have no validity without the consent of the People or the Estates, and 
even although a lex commissona may be imposed upon him (11, c 1, s 2, §2) 
The community has no right — at any rate in cases where it is not the real 
and true sovereign itself — to resist or depose the Ruler who has broken his 
contract, unless it be by way of self-defence against a Ruler who has become 
hostis apertus (n, c 4, s 2, §2, v, c 2, s 1 and c. 3, s 1). [The rights 
assigned to the people m the first part of this argument would thus appear 
to be denied in the second part ] 

Heineccius, while emphasising the exclusive representation of the State 
by the Ruler, and insisting on the unity and indivisibility of sovereignty, yet 
recognises the people as possessing the collective personality of a societas 
aequahs, and he also admits that, besides the popular rights which are every- 
where established, in all forms of State, there may also exist additional 
popular rights in virtue of special constitutional provisions to that effect 
(Elem n, §§129-14 g, Prael academ 1, c 3, §8 cf note 32 supra) 

51 . InstU §§979-89- Jus nal vm, §§29-36. 

52 Instit. §989, Jus not. vm, §§37sqq Even the representation of the 
people by the Ruler in the sphere of external relations, Wolff adds, is merely 
a matter of presumption, but when any different arrangement has been 
established by fundamental laws, that arrangement is effective only if, and 
so far as, it is known to other peoples (Instit. §994). 
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53 . On Wolff’s distinction between unpenum absolution and limitatum, see Wolff's 
hi sjusnat vm, §§66sqq. and Instil §983, and on the application of this dis- view of 
tinction to various forms of the State, Jus not loc. cit §§ 13 1 sqq and Instil popular 
§§ggosqq In dealing with the nature of leges ftndamentales Wolff views them rights 
as contracts, which it is beyond the legislative competence of the Ruler to 
modify, but which may be altered by the people, provided that they are not 
entirely based on an act of voluntary self-limitation by an otherwise un- 
limited Ruler, and provided also that such alteration does not affect ad- 
versely the acquired rights of the Ruler or his successors (Jus nat. loc cit 

§§ 77 sqq-, and Instit §§984, 989, 1007, 1043) The people, m his view, has 
a duty of unconditional obedience, even where there is abuse of the 
summum 1 mpenum, and he regards as inadmissible any proviso which makes 
the duty of obedience cease m a case of bad government On the other hand, 
he constantly insists on the right of passive resistance, whenever any order is 
issued which contravenes the commands or the prohibitions of Natural Law, 
or whenever, m a constitutional State, the limits of the fundamental laws 
are violated He even regards the people as a whole, or the injured part 
thereof, as entitled to offer active resistance whenever an attack is made on 
the rights reserved to the people — on the ground that m such a case there is 
a reversion to the state of nature, and each must therefore protect his rights 
for himself (Jus nat loc cit §§1041-7, Instit §§985, 1079, Polil §433) 

54 . Sjist nat §1132 potestas emits est ongmahter penes omnes ewes simul 
sumptos, a quorum arbitrio dependet an, quomodo, et tn quern earn transferre velint 
it is only where the foundation of the State has proceeded from some third 
party [distinct from both people and government] that the posiUon is 
different 

55 Loc cit §§H33sqq., 1 153 sqq There is indeed (Nettelbladt argues) Nettelbladl 
a presumption against any limitation of the Ruler by the recognition of jura on popular 
populana to share in the exercise of potestas emits, and [still more] against any rights 
limitaUon of his rights by the admission of the people to the status of joint- 
holders of supreme authority, but there is equally a presumption in favour 
of a view of monarchy as merely ‘usufructuary’, under a system in which 
jura potestatis are vested entirely m the prmceps, but the jura circa potestatem 
reside as entirely m die people (§§1198-9) In all forms of State the civil 
power is subject, by the nature of the case, to limites and officio, and the 
Respublica therefore confronts the Superior as a ‘Subject’ or owner of rights 
(§§ r 127, 1134) In the event of an open transgression of lirmtes, the people 
has the right of revolt (§ 1270) The conception of sovereignty is so much 
attenuated in the theory of Nettelbladt that he makes mere potestas emits 
(the Hoheit tm Stoat ) the criterion of the State, and even holds that the 
summa potestas (la souverameU) may be subordmata thereto (§§1125-9) [If 
summa potestas can thus be ‘subordinate’ to cwths potestas, the sovereignty 
which is indicated by it cannot be more than the ‘courtesy’ title of sove- 
reign, as when we speak of ‘our sovereign Lord the King’. It is not a true 
summa potestas m the legal sense — the authority of the last instance, which 
finally decides ] 

56 . Loc. at §1200* the prmceps, as a ‘public person’, is a person m the 
state of nature, who is one with his people (una persona cum populo) m the 

sphere of external relations. Nettelbladt 

57 . In a monarchy the populus is always a persona morales distinct from the on the People 
king; but m its character of a moral person the people varies — sometimes as a moral 
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being altogether subditus , sometimes retaining reserved powers, and therefore 
[and to that extent] remaining m statu naturali , sometimes possessing political 
authority jointly with the prince, and therefore living, along with him, in the 
state of nature (§ taoi). The same position also exists in an aristocracy, as 
between the populus and the collegium optimatum (§1217) In a democracy, on 
the other hand, the Senate is a persona moralis subdita populo, non in statu 
naturali vuiens (§ 1220), as also are all the magistrates (§§ i226sqq.) 

58 . Loc cit §§1210-12 The Estates exercise the rights of the people ‘in 
their name’ (whether these rights be merely the general rights circa potestatem, 
or particular rights of exercising authority [apart from the prince], or rights 
of sovereignty* shared with the prince) , and therefore they ‘represent the 
people, and have its rights’. We have thus three separate ‘Subjects’ or 
owners of rights [the Ruler, the People, and the assembly of the Estates] who 
may all live in a state of nature, for the ‘body of the Estates’, m so far as it 
exercises rights of sovereignty in the name of the people, is also free from 
subjection [and therefore in a state of nature]. 

50 . Naturrecht, pp. 240, 244, 246, 292sqq , 3o8sqq , 317 

60 Loc at p. 310 

61 . Danes holds that the essence of the State requires an imperium 
sumrmtm and an 1 mperans (§§655sqq ) The content of majesty is always the 
same (§§667sqq.) the ‘Subject’ of majesty may be either a collective person 
or an indimduum (§§747sqq.) But there are limiter majcstatts — both the 
natural, which are to be found m all forms of State, and the pactitu, which 
are found in constitutional States in addition to the natural (§§78osqq ) 
Limited monarchy, where the people has only given a consensus conchtionatus, 
and where the Ruler is bound by leges fundamentales vel capitulationes . is none 
the less monarchy, and the erection of ordines imperil with powers of super- 
vision, or even the presence of a pactum comrmssonum [a Wahlkapitulatum, 
pledging the monarch at the time of his election'’], does not turn it mto a 
mixed form of State (§§786-9) 

62 Achenwall regards all emtates ordmatae as based on pacta fundamentals, 
which cannot be altered by unilateral action (n, § 109) By the principles of 
'universal absolute public law’, the contract of government issues m an 
impenum summum plenum et illumtatum, either of the ‘people’, or of a ‘physical 
person’, or of a ‘moral person’ (§§ii2sqq ), but by ‘ universal conditional 
public law’] the impenum may be limited by ‘fundamental laws’, and we 
thus find, by the side of absolute monarchy, monarchu 1 minus plena and mon- 
orchia hnutata — the monarch, in the latter of these two varieties, being obliged 
to act by the consent of the people, and the people possessing either a 
corregimen de facto or a formal co-impenum (§§ i48sqq.) 

68 Scheidemantel holds that every State requires ‘a common Head’, 
who represents the ‘majesty’ of the State, and is either the whole society, or 
some of its members, or one (1, pp 38sqq ) Majesty, as ‘the highest form 
of existence in the State’, is not subject to any laws, but may be bound by 
divine commands and by the fundamental laws which it has accepted for 
itself by contract (r, p 116) 

* Strictly speaking, the word Hoheit (which is here translated as sovereignty) 
means something different from sovereignty m Nettelbladt, being identified with 
emits potestas and distinguished from la soiaerauuU (n 55 supra, ad finem) But it is 
difficult to render the word otherwise 

t For these elaborate classifications ofjw, see p. 291 
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64 . A. L von Schlozer treats the relation of the Ruler and the People as Schlogjer's 
entirely a contractual relation (pp 95sqq ), which should ideally be defined constitutuma- 
in a f undam ental contract made under oath (p 102, §6) , but he allows the list theory 
Ruler the right to denounce the contract at any time, and he gives the People 
the right of denouncing it under given conditions (p 108, § 10) Though he 
rejects the theory that ‘law should be the one and only Ruler’, and though 
he emphasises strongly the necessity of a ‘Sovereign’ or ‘Ruler’ who con- 
stitutes the common will, and represents the State, either as an ‘indwiduum’ 
or as ‘union morale feigned by a majority’ (pp 77-9, 95, 100), he none the 
less imposes fixed limits upon the power of this sovereign m the course of his 
argument (cf p 94, § 1) — contending that he is bound by positive as well as 
by natural law (p g6, §2, p. 101, §6), and that he is subject to the funda- 
mental contract (p. 102). 

65 Danes, e g , regards the withholding of justice as causing a return to Theories of 
the state of nature (§733) Achcnwall allows individuals only the right to resistance 
emigrate, when the fundamental contract is broken; but he allows a um- 

versttas, or an insigms pars popuh, the right to resist by force of arms and expel 
the tyrant, if the danger threatened by acquiescence m wrong is greater than 
the disadvantages of rebellion, §§200-7 [cf Bentham’s Fragment of Govern- 
ment, where resistance is held to be ‘allowable to, if not incumbent on, every 
man when the probable mischiefs of resistance (sjxakmg with respect 
to the community in general) appear less to him than the probable mischiefs 
of submission’ (c rv, §xxi), cf also Palcy’s Moral and Political Philosophy 
(Book vi, c. m ) — ‘the justice of resistance is reduced to a computation of 
the quantity of the danger and grievance on the one side, and of the prob- 
ability and expense of redressing it on the other’] 

Scheidemantel thinks the nauon entitled, if there be real tyranny, to rise 
in forcible resistance, on the ground that the bond between the pnnee and 
the nation is broken by abuse of the power of the State and transgression of 
the limits of that power, and that the nation thus returns to the liberty and 
equality of the state of nature (in, pp. 364-75) 

Schlozer allows a droit de resistance if there be evident tyranny, along with 
a power of enforcing that right by coercion, deposition or punishment, ‘ all 
being m accordance with the notion of a contract in general ’. But he does 
not think the individual justified m exercising, or the masses capable of 
using, this right ‘ woe, therefore, to the State where there are no representa- 
tives, and happy Germany — the only land in the world where a man can 
take action against his ruler, without prejudice to his dignity, by due process 
of law, and before an external tribunal’ (pp 105-7) [Schlozer, writing m 
1793, is thinkin g of the Reichskammergencht at Wetzlar, dissolved, along with 
the Reich itself, m 1806 ] 

The reader is also referred to the author’s work on Althusius, p 315 n 128 

66 Discourses, m, sect 44 The power of parliament is ‘essentially and Sidney on 
radically m the people, from whom their delegates and representatives have parliaments 
all that they have’. In England, however, unlik e Switzerland and the 
Netherlands, the several counties and towns are not separate sovereign 

bodies, but only ‘ members of that great body which comprehends the whole 
nation’, and therefore the representatives do not serve the bodies by which 
they are elected, but the whole nation If these representatives could as- 
semble of themselves [1 e. without a royal summons — a summons which, at 
the time when Sidney was writing (1680-3), Charles II steadily refused to 
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issue], they would be responsible to the nation, and the nation only when 
it is impossible for them to assemble, they have only a responsibility to their 
consciences and to pubhc opinion But this great power of the representa- 
tives, instead of diminishing liberty, really maintains it It is identical, at 
bottom, with the power of the electorate The people still remains sovereign, 
because only the possessor of an unlimited right can give an unlimited power 
of representation The reason for the people giving such power, instead of 
imposing ‘instructions’ or mandates, is simply a prudent self-restraint 
[Sidney’s argument, in favour of true ‘national’ representation and against 
‘ instructions ’, is a harbinger of Burke’s famous speech to the Bristol electors 
in 1774 (Works, in Bohn’s edition, vol 1, p. 447, cf a similar passage in his 
Reflections, vol 11, p. 457) Mr Norton, a member of one of Elizabeth’s 
parliaments, had already argued in 1571 that m parliamentary representa- 
tion ‘the whole body of the realm, and the service of the same, was rather 
to be respected than any private regard of place or person ’ (Hallam, Con. 
Hist. 1, c v, p. 267) ] 

67 Ducourses, n, sects 7, 32 (on solemn, sworn and binding contracts 
between the magistrates and the nation) 

68 The People, Sidney argues, is the source of all authority (1, s 20) , 
it creates authority (n, s 6), and it determines its limits (n, ss. 7, 30-33) , it 
necessarily retains legislative power, even in a monarchy (m, ss 13-14, 
45-6) , and it continues to be a judge above all the magistrates (ni, s 41) 
The ruler is an officer appointed by and responsible to the people (n, s 3 , 
in, ss 1 sqq ) no obedience is due to his commands if they are unjust (in, 
ss 1 1, 20) resistance is permissible, if he abuses his office (m, ss 4sqq ), and 
he may even be deposed (m, s. 41, cf s. 36— ‘the general revolt of a nation 
cannot be called a rebellion’), the people too [as well as parliament] thus 
retains the right of free assembly (m, ss 31, 38) 

69 Cf Locke’s Second Treatue, n, c 10, §132, cc 13-14 The people (or 
‘the community’) continues to be the fountain of all powers, and retains a 
right of reversion therein (n, c 11, §141, c 19, §§220 and 243), but its 
‘supreme power’ only expresses itself in the event of the dissolution or for- 
feiture of authority (n, c 13, §149), and the legislative power is sovereign 
‘whilst the government subsists’ (n, c 13, § 150) [Locke goes further than 
Gierke allows in his view of the rights of the People Inc 10, § 132, antici- 
pating Rousseau, he argues that ‘ the majority, having the whole power of 
the community naturally in them, may employ all that power in making 
laws for the community from time to time, and executing those laws by 
officers of their own appointing, and then the form of government is a perfect 
democracy’ Normally, we must admit, Locke regards the people as dele- 
gating its power to a ‘ legislative ’, rather than as making laws itself Even so, 
as we have already had reason to notice (supra, n 68 to § 16), he does not 
speak of a contract between people and legislative, but of a unilateral act 
of the people vesting a trustee or ‘fiduciary’ power in the legislative It 
follows upon this view that, while this fiduciary legislative may be called 
‘supreme’, or even ‘the one supreme power’, the people is always a super- 
sovereign, having another and higher ‘supreme power to remove or alter the 
legislative when they find the legislative act contrary to the trust reposed in 
them’ Thus the people comes into action, not m the presumably rare event 
of a breach of contract, but m the presumably more frequent event of ‘ action 
contrary to the trust’. For such an event, to judge from the analogy of the 
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treatment of the trustee in English Prwatrecht, may be confidently expected 
by the trustor who is also the beneficiary of the trust — all the more as he is 
in addition (m Locke’s theory of the political trust) the judge of its execution ] 

70. The people is the sovereign judge which decides whether the powers Locke on 
appointed by it, including the legislative power, observe their limits If a the People 
formal organisation of its rights is lacking, it can appeal to Heaven if it has as sovereign 
once removed the powers which have forfeited their authority, it can cither judge 
content itself by simply placing authority in fresh hands, or erect an entirely 
new constitution [Locke actually says, m c io, § 132, where he is speaking 
of legislative power which has been given for lives, or for any limited time, 
that upon reversion ‘ the community may dispose of it again anew into what 
hands they please, and so (not ‘or’) constitute a new form of government’ 

(The references which Gierke gives are to c 19, esp §§21 2, 220, 242-3, and 
to c 1 8, §§ 1 99-2 1 o , but they do not support his account of Locke’s views ) 

Nor does Gierke’s phrase about the people 1 appealing to Heaven if a formal 
organisation of its rights is lacking’ correspond to what Locke actually says 
(c 19, §242) There is nothing in Locke about absence of formal organisation 
of rights for him the community is ‘presently incorporate’ by the original 
contract of society, continues to remain m that condition, and is thus 
formally organised for vindicating its rights Again, the ‘appeal to Heaven’ 
means something more definite, and more legal, than Gierke’s brief 
quotation suggests Locke is arguing that if a eontroversy arises between 
the prince and some of the people on a matter on which law is silent or 
doubtful, the proper umpire is the body of the people, who have given him 
his power as a trust and can therefore decide upon his use or abuse of that 
power If the prince, however, declines that way of determination, ‘the 
appeal then lies nowhere but to Heaven* — 1 e the case is carried m the last 
resort to the divine ordeal of battle in civil war ] 

71 Cf supra, p 108 

72 Contr soc 11, cc 1-2, 7, m, cc 15-16, cf supra, p 112 

73 On sovereignty as inalienable, sec Contr Soc n, c 1 Sovereignty, Rousseau on 
being nothing but the exerase of the general will, is inalienable A contract sovereignty 
of subjection [pacts de gouvemement ] would mean the dissolution of the people 

— 1 / perd sa qualiti de peuple Will simply cannot be ‘transferred’ the sove- 
reign may say, ‘ I do will what such and such a person wills ’, but not, ‘ 1 shall 
will whatever such and such a person may will to-morrow ’ 

On the indivisibility of sovereignty, see n, cc 6-7 The people is the only 
legislator it needs to be instructed by an enlightened law-giver, because it 
is not always able to see the good which it always wills, but the law-giver has 
only the office of proposing and drafting — Is peuple mime ne peut, quand d le 
voudrail, se depoudler de ce droit incommunicable 

On sovereignty as illimitable, cf m, c 16 A contract between people and 
king is inconceivable sovereignty is illimitable as well as inalienable la 
limiter e’est la ditruire il n’y a qu’un control dans I’itat, e’est celrn d’ association, et 
celm-ci seul exclut tout autre, on ne saurait imagines aucun contrat public, qui ne Jut 
une violation du jiremier 

On the impossibility of representation, see m, c 15 

74 Government is a commission un cmplot dans leqttel, simples officiers du On 
Sotweram, tls exercenl dans son nom le pouvoir dont il Us afaits cUpositaires, et qu’d Government 
peut limiter, modifier ou reprendre quand il lut plait, Vahtnalum d’lrn tel droit itant in- 
compatibU avec la nature du corps social et contr air e au bout de l’ association (in, c 1 ). 
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The ‘institution of the government’ is not a contract, but a twofold act — the 
passing of a law m regard to the future form of administration, and the 
putting of this law into effect The fact that the political body can thus achieve 
an administrative act [1 e the act of putting the law into effect] before the 
existence of an administration is explained by this body’s astonishing con- 
junction of apparently contradictory properties [or, as Rousseau puts it, 

‘ by one of those astonishing properties by which it is able to unite opera- 
tions which seem to be contradictory’] it executes its own law par une con- 
version subtle de SouverameU en Democratic — that is to say, by simply instituting 
une nouvclle relation de terns d tous [m which, for the nonce, the citizens become 
magistrates], as when the English House of Commons turns itself into a 
committee of the whole House (in, c 17) 

75 Contr soc in, cc 1 1-14, 18, cf supra, n 209 to § 16 

78 Ibid in, c 14 d I’tnslanl que le People est Ugitimement assembU en Corps 
Souveratn, toute jurisdiction du Gouvememenl cesse, la pmssance exicutwe est suspendue 
et la personae du dernier Citqyen est aussi sacric et inviolable que celle du premier Magis- 
tral, pares qu’ oil se trouve le Reprisenti, tl n'y a plus du Representanl Cf also m, 
c. 18 every consUtution is only provisional, and all offices are revocable 
regular assemblies arc required, each of which must open with the putting 
of two questions (1) s'll plait au Souveram de conserves lafirisenle forme du Gou- 
vememenO (2) s'tl plait au People d'en laisser l' administration A ceux qui en sont 
actuellement charges ^ 

77 Contr soc 1, cc 6-7, 11, cc. 2, 4 

78 Ibid in, cc i-b, ib- 17, supra, nn 213 and 214 to § 16 Rousseau, of 
course, is not blind to the contradiction between his own theory and the 
actual facts of contemporary constitutional law, but he treats all existing 
conditions as illegal, and without any binding force According to his theory 
the moment at which this second moral person [that of the G’ouvemementJ 
assumes the indept ndent ruling authority which it is capable of exercising, 
and tends to exercise, marks the violation of the traite social, the dissolution 
ol le grand Elat, and the constitution of a new State, composed of the go- 
vernors only, and excluding the citizens, who thus revert to the liberty of 
the state of nature, and are not obliged, though they may perhaps be com- 
pelled, to render obedience (ill, c 10) 

70. In the theory of Sieyis, for example, the person of the State is simply 
the community of associated individuals (cf n 117 to §16), and this com- 
: munity, m virtue of its inalienable and illimitable sovereignty, cannot be 
bound either by a fundamental constitution or by law on the contrary, 11 
can abolish all positive law whenever it wishes, 111 the strength ol the com- 
munity-will which is the final source and supreme controller of such law, 
and it can create new law by the simple expression of such will (1, pp 131-6, 
143, 202sqq ) But this omnipotence of the collective sovereign only 
appears in action when the nation uses its supreme right m a controversy 
about the basic consUtution, and proceeds to form a constituent assembly 
by appointing extraordinary and plenipotentiary representatives (1, pp. 138- 
42) On the other hand, even m ordinary tunes, when there is no such 
assembly in session, the law which the nation itself has enacted controls 
the corps constiMs, including the legislative no less than the executive, as a 
universally binding consUtuUonal norm (1, pp. 127-37, n, pp. 363sqq , cf 
also nn. 118 and 119 to §16, supra) Cf. also Filangien, 1, cc. 1, 11, vn, 
c-53- 
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80 Fichte lays considerable emphasis on the rule of law In order to Fichte 
secure it, he postulates a government which, though it is responsible to the on the rule 
sovereign people, has its own mdependent basis, and he rejects as ‘illegal’ of law 
forms both democracy proper, in which the community is )udge and 
plaintiff at the same time, and despotisms in which the government is 
irresponsible (Works, in, pp lasqq , 1 yjsqq ) 

81 Works, 111, pp isosqq , 160-3, aSbsqq. 

82. Ibid m, pp. I5sqq, 163, i66sqq 

88. Ibid 111, p 169 So long as the appointed ruling authority lasts, its 
will is the common will, and any other will is a private will 

84 Ibid in, p 170 

85 Ibid in, pp I7isqq 

86 Ibid, m, p 173 Iichtc is not thinking here of a single large popular Fichte on 
assemblv, but of assemblies m different places, which must, however. In meetings of 
‘really great masses' Such ‘great masses’ art necessary, in order that the the commumt_ 
force of the people may be unquestionably superior to that of executive 

officers (p 177) 

87 Ibid in, pp i82sqq The people is never a rebel , lor what is greater On popular 
than the people? Only God The leaders ol popular movements are pre- resistance 
sumptively rebels, but the presumption is cancelled as soon as the people 

follows them, and thus declares them to bt in agreement with the real gc ncral 
will Sec, to the same effect Fit hit’s Sitlmlchre (ol 1798), in Works , iv, 
pp 23&sqq 

88 Fichte speaks expressly of a ‘contract of devolution’, arguing that On the 

in the making of that contract the magistrates negotiate with the people as contract of 
a ‘party’ to it, and are excluded from membership ol the people in pci- devolution 
petuity by accepting its terms Once they have accepted these terms, and 
made themselves responsible, they ean neither resign their office, nor lie 
deprived of it, except by the common consent of both parties, and they must 
be given a free sphere of action in promoting the gent ral good ( Works, 111, 
pp 163-1,, 175-7) 

89. Works, m, p. 1 76 

90 Once the assembled people re-enters upon its sovereignty, as ‘the On the 
Community ’, the magistrates become merely a ‘party’ the ephors appe ar magistrates 
as accusers, and the executive officers as defendants t ondcmnation involves and the 
the penalties of high treason and perpetual banishment, but acquittal rc- community 
stores the person or persons acquitted to the position of ‘ magistrate ’ ( Works, 

in, pp I74sqq ) 

91 In his lectures on Die Grtmdzuge des gegenwartigcn Zeitalters (1804-1-,), Fichte's 
Fichte detaches the State from its mdividual members (rf n fib to § 16) It later 

is now described as ‘a notion invisible in its essence’ it is ‘not individuals, philosophy 
but their continuous relation towards one another — a relation ol which the 
living and moving author is the activity of individuals, as they exist in 
space’ agam it is ‘the result’ which emerges from the union of the leader- 
ship of the governors with the strength of the governed when they follow that 
leadership (Works, vu, pp. 146-8). In his Rechtslehre also [1812] he adopts 
throughout an impersonal view of the State, ascribing sovereignty to ‘the 
emergent will for law and right’ which is manifested in the Ruler ( Posthum- 
ous Works, n, p 629, cf Works, vm, p 157). A similar view appears in the 
Staatslehre [1813], where supreme authority is vindicated ‘for the highest 
human reason of a given age and nation’ (Works, rv, pp. 444 sqq.). 
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92 Espnt des lots, xi, c 6 legislative power inherently belongs to le Peuple 
tn corps comme dans un £tat litre tout homme gut est ctnsi avoir me dme litre doit 
(tre gouvemi par hn-mtme 

93. In dealing with the theory of separation of powers (xi, c 6), Montes- 
quieu avoids entirely any treatment of the problem of sovereignty In deal- 
ing with the classification of States, he speaks of the souoeraine puissance of the 
Peuple en corps in democracies (11, c. 2), but 90 far as other forms of State are 
concerned he only speaks of ‘government’ by a minority or a single person 
(it, cc 3-5) — though he occasionally describes a king as Souverain (c g vi, 
c 5) He never makes any reference whatever to the personality of the State 
the issue to which his attention is always directed is whether the three sortes 
de Pouvoir should be united in a single man or body of men, or divided be- 
tween several 

94 Frederick the Great indubitably comes very near to a theoretical re- 
cognition of the sovereignty of the people Not only docs he refer the origin 
of all ruling authority to a contractual act of devolution by the people he 
also identifies ‘People’ and ‘State’, in contradistinction to the Ruler ap- 
pointed in virtue of that contractual act, and his famous saying that the 
Prince is le premier sermteur de 1't.laX also reappears in his writings in the form 
that he is le premier domestique des peuples qtu sont sous sa domination ( Anttmach 
c t, Oeuvres, 1, p 123, vm, pp 25sqq , lx, pp 196-7) [Gierke naturally 
seeks to cite the great authority of Frederick the Great But it is not clear 
that Frederick was doing anything except to repeat, in a literary exercise, the 
current maxims of the Age of Enlightenment, nor is it certain whether, in 
identifying People and State, he meant (1) that the State is only the People, 
or (2) that the People is only the State — two seemingly identical propositions 
which arc none the less very different ] The reader is also referred to the 
expressions of the constitutionalist theory in Voltaire, de Mably, Blackstone, 
de Lolmc, etc , cf the author’s work on Althusius, p 187 n 186 

OS. Justi regards the State as a single moral body, with a joint force and 
a single will ( Matur und Wesen, §28). in this body, it is ‘the basic authority 
ul the people’ which is the source of all other authority and is constantly 
appearing in action itself — determining the fundamental laws ol the State, 
and limiting and binding the ruling authority which it confers (§46) Only 
the ‘use’ ol the common possessions and powers is devolved upon the Ruler 
the dominium ermnens ( Obercigentwn ) in respect of them all remams with ‘the 
Ptople’, or ‘the whole State’, of which the Ruler is the ‘Representative ’ 
(§49). The beanr of ruling authority cannot, therefore, use Ins authority 
for purposes repugnant to its final cause, or damage its substance (§50), 
and il he attempts to do so, the people may revoke the commission 
which it gave (§47) If the Ruler cannot fulfil his commission, or if he 
violates the fundamental contract, his rights disappear (§§141-2, 146, 161) 
He must always ‘havt in view the united will of the people’ (§§149-50) 
the basic authority of the people affords a presumption m favour of ‘ a limited 
ruling authority’ (§57), but even where the Ruler is unlimited this basic 
authority of the people slill remains m force (§§67, 74) See also Justi ’s 
Gnmdnsz, §§9, 1 1> 15. i7> 23sqq , 2gsqq 

90 'I he ‘supreme active authority’, once it has been appointed, is in- 
dependent, and not subject to the judicial cognisance of the people, because 
the people is paciscens [1 e. a party to a contract in which it has stipulated 
certain conditions in its own favour] and cannot be judge m its own case 
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0 Natur uni Wtsm, §67) While thi supreme authority observes the limits oi 
the fundamental laws, it has the use of the whole power of the body politic, 
and thereby also of the pow < n> and possessions of Us individual members 
(§§45> 48) tie Ruler and the People arc the two main parts of this body, 
connected together by the closest of tics, which can only be broken by a 
definite breach of contract (§§ 128, 130-42) 

97. Natur uni li'esm, §§93sqq , 130-42 

98 The people is tile source of all authority, and moreover, in the Kant's theory 
rational and only lawful and definitive State (which Kant calls the Rrpubhk), of poptiar 

it is also the ‘Sovereign’, inasmuch as true sovereignty or ruling authority rights 
belongs to the legislative, and the agreed will of die people should be the 
legislative (Works, \i, pp 227sqq,vu, pp 131 sqq , §§45-8) The associated 
people itself tints emerges, by virtue of the political contract by which it is 
constituted, as ‘the universal Head’ (vii, p 133, §47) Hie Regent ( rex 01 
pnnerps), as being the moral or phvsical person entrusted with executive 
authority, is to be regarded as the ‘agent’ of the people, or ‘the organ of the 
Ruler’ [1 e of the true Ruler — the people list IfJ He is ‘subject to the rule of 
law, and bound thereby, and therefore he is bound by another than himse 11, 
that is to say, by tin Sovereign’, who can ‘take away his authority, depose 
him, or reform his admimstrat ion’ (vn, pp 134-5, §49, p *37, vt, pp 332, 

33b) Similarly the people is the fountain of justice — though it has to 
exercise the right ol judicial dc cision indirre tly, through representatives 
chosen from and by Use If (the Jury),* and, lurlher, to leave execution to thi 
courts of justice (vn, p 1 35) Bong ‘ the most personal of all (orms ol Right 
the sovereignly ol the People is malic nabic any contract, by whit h the 
people pledges itself to return the soiinignty it has once attained [by con- 
cluding the original political contract, which tpsofacto constituted the political 
body so created sovereign over itself], is ‘inherently null and void’, and 
if any man exercises the power oi sovereignty as a legislator, ‘he can only 
have control over the people through the common will oi the p< ople, but he 
cannot have control over the common will itself ’ (vn, p 159, §54) 

99 Cf Works, vi, pp 329-30 ‘ an idea of the reason — that is to say, an Kant' t 
idea such as to oblige every ruler, in enacting law, to e nact it as though it theory of 
could have proceeded from the will of the whole pi eiple, and, again, to oblige the as 
every subject, so far iorth as he wishes to be a real citizen, to regard the law though 
as though he had concurred in the will enacting it in the manner aiorcsaid 

this is the touchstone of the nghtfulncss oi all public law’ el also vn, p 158 
[We may almost say that Kant’s philosophy is a philosophy of the as though 
( als ob ), in the sense that when a thing is done 'as though’ n were anothe r 
thing (eg when law is enacted by somebody other than the pcoplr ‘as 
though ’ it were enacted by the people), it become s that other thing '1 he real 
eiifficulty which Kant is lacing is whether a law for the ge ncral geiod can be 
enacted otherwise than by the general will He answers that it e^n be — 

* Kant’s view appears to go beyond English practice , where the jury finds tile 
facts on which the judie tal decision is based Ills distinction betwi 1 11 the Rechl- 
sprechung of the jury and the Ausjutmmg by lilt (,e rtchlshqf corresponds to old leu tonic 
ideas and practices, in which the people assembled in a folk-moot judge, and a 
juehcial officer (such as the sheriil ) executes the judgment, but it dots not corre- 
spond to the relations between judge and jury in Lngland, win re the jury is in no 
way analogous to a folk-moot, but is derived from a royal pr< rogatival method of 
‘ inquisition ’ into the facts, through ‘sworn’ representatives oi local knowledge and 
opimon picked by royal officials, leading to a decision given by a royal judge. 
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provided that the enactor enacts ‘ as though ’ he were the general will We 
might rejoin that no man or body of men other than the general will can 
act as the general will acts — 1 e can have gone through the dialectical process 
of social discussion, and taken the broad general social view, which a whole 
society can go through and take ] 

100 The people cannot ‘ratiocinate effectively’ about the origin of the 
supreme authority to which it is subject, and it must ‘obey the de facto 
legislative authority, be its origin what it may’ It ‘cannot, and must not, 
judge otherwise than as the Head of the State for the time being {summus 
vnperans) may will’ The Head of the State alone is exempt from all coercive 
law he is ‘not a member, but the author and sustainer of the common- 
wealth’, the one and only ‘gracious sovereign Lord’ in the State, and al- 
though there are norms or standards which the Ruler should observe m 
enacting laws, any and every law is binding on his subjects It follows that 
the people can never enjoy a right of resisting the powers that be (it cannot 
even plead that right in case of necessity), or possess any authority to coerce 
or punish the Head of the State, nor can any constitutional provision be 
concaved, or admitted, by which a ‘publicly constituted opposition’ can be 
invoked to protect tht rights of the people against the Head of the Stale in 
the event of his violation of the constitution, smee any such authority would 
itself be the Head of the State, or would postulate the existence of a third 
Head of the State [to judge between it and the summus impcrans] True, there 
are ‘indestructible rights of the people as against the Head of the State’, but 
the only protection of such rights is ‘liberty of the pen, the one palladium of 
popular rights’ See Works, vi, pp 323, 326 and 330-7, 449-50, vu, pp 13b- 
41, isBsqq 

On this basis Kant also rejects the possibility of any alteration of the con- 
stitution by the people, and contents himself by appealing to ‘ the powers 
that be’ to observe the law of Reason vsluch requires that they should realise 
a constitutional system of government and thus create the only rightful and 
abiding constitution, Works, vn, pp i57sqq 

101 It is true that Kant believes that the ‘associated people’, in a con- 
stitutional State of this pattern, should not only represent the Sovereign [in 
the sense of representing the final and sovereign law of Reason], but should 
actually be sovereign itself, in the sense of exercising legislative authority 
through the deputies whom it elects, but since it cannot, in Us capacity ol 
legislative, enjoy any executive powers, or pronounce any judicial decision, 
the people is left completely unjxitent as against the other powers, Works, vi, 
pp 416-20, vu, pp 131-b, 159-bo 

10ti. Cf Works, vu, pp 158-9, §52 ‘this is the only permanent constitu- 
tion oi the State, m which law is sclf-go\ eming and depends on no special 
person’ Cf also pp 156 and 173 

108 Cf nn 41 and 47 to § 14 

104. Thus Horn argues that there cannot be a mixta Respublua, because 
majestas is no more divisible or communicable than mtedectus Petri cant com- 
mumcan potest Any division ol the rights of supreme authority means a 
complete confusion and destruction ol majestas even in Poland (as was also 
the case in Scotland at an earlier date) the King is still the Sovereign, 
although his modus habendi majestatem is limitatus by the pact which obliges 
him to consult the proceres. De cii ru, c un §3, and n, c 2, §8, c 10, §5, cf 
Becm.mn, c 24, §6 
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105. Cf Micraelius, i, c 13, §§3sqq there is a forma mixta, but it only 
exists in the sense of a forma temperata, and this designation is pretcrable 
Similarly Knichen, after giving an exhaustive account of the position of the 
controversy, arrives at the new that it is best to avoid the conception of a 
forma mixta, because the question is really one of lumtata (rather than of 
mixta) summa potestas (Opm pol 1, c 8, th 8, pp 318-22) 

Knelon also, whde he rejects equally despotisme des Sotweratns et de la 
Populace, regards a forma mixta as impracticable, because it involves portage 
de la SoimrameU (c xn) , and he describes, with an obvious prepossession 111 
its favour, a svstem of monarchic modbee par l' aristocratic, m which the King 
needs the consent of an aristocratic cliamber for legislation, and that of the 
people itself for the imposition ol new taxes (c xv) 

106 If this line was taken [t.e. if it was argued that limited sovereignty 
was inconceivable, and that States with constitutional limitations upon the 
rights of the Ruler were only ‘mixed , and not pure, forms], the result, on 
the basis adopted by Bodm and Hobbes and other advocates of absolutism, 
was simply to demonstrate the non-existenec of such States, for on their 
view the real sovereign must always be tidier one man, or a single aristo- 
cratic council, or the people itself as a single unit, and no constitutional 
limits were legally binding upon diat sovereign 

Armsaeus, on the other hand, though he regards any limitation of sove- 
reignty as inconceivable, admits the possibility ol its division (cf n 47 to 
§14) Spinoza too sketches the ideal of a limited monaichy, although hi 
considers absolute monarchy alone to be real monarchy (cf Tract pol 
ce 6-7, and supra, n 10 to § 1 7) 

107 Pufcndorf Jus nat et gent vii.ee 4, 5, §§12-15, c b, §13, De off horn. 

108 Thomasius, Instil jur dtv III, c b, §§32-3, 38-56, 59-61, 156-60 

101). J H Boehmer , Jus publ umv 1, c 3, §§25-6 the mixlus status, when 

it occurs, is in any case a monstrum Reipublicae, because it depends on a division 
of powers, and such division disturbs unto 

110. Hert, Elan. 1, 1 1, §8 

111 Schmicr, Jus publ umv 1, c 4, nos 30-55 a genuine forma mixta, 
when it occurs, is ncccssardy informs, because majestas is indivisible (and to 
divide it therefore destroys the forma Reipublicae and makes n informs] All 
that is compatible with the essence of the State is (1) ‘limitation’ of majesty 
in regard to its modus habcndi and (2) the participation of others in its 
admimstratio 

112 Gundlmg, Jus nat c 37, §§21-36, Disc c 36 Any reipubltca is Cundhng 
‘irregular’, when the ‘Subject’ of majesty is several dilfcrcnl persons, and on the mixed 
not una persona physica vel morahs, and when majesty is therefore divided, and State 

the State is without unity and a soul or spirit There is noLhing, therefore, m 
a rcspublica mixta, and Sidney’s view is a mere chunacra, but people may all 
the same live happily in such a State, per accidens, as they do m England, 

Germany and Poland Cf Jus nat c 38, §§ 19-23, where Gundling argues 
that the people may draw the sword in a ‘limited and irregular form of 
State’, in which tuetur unusqmsque jus swim ex pactis quaesitum, but it is 
otherwise, he adds, in a regular form of State 

113 Heineccius, Elementa, u, § 138 

114 Heincke, Syst 1, c 3, §§24-5 (note the sharp distinction, m §26, 
between the mixed constitution and the forma temperata) 
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115 We find Hert, for example (loc cit), already developing [m his 
Elemmta of 1689] a formal scheme of respubhcae trregulares which includes five 
subdivisions — Despotisms, Patrimonial States, Vassal States, and Unions or 
Confederations, in addition to Mixed States Schmier (1, c 4, ss 1-3 of his 
Jus publ uni v of 1722) distinguishes three lands of irregular cwitates — ex 
defectu Jims, ex defectu format, ex defectu nexus Cf also Gundlmg [m 1714], 
n 1 12 of this section. 

116 Otto’s Commentaries on Pufendorf, §ia on De off hom et cui n, c 8 

117 Tilius, Spec jut publ vn, c 7> §§31-3 and 53-63 In the cwitas laxa, 
we have to ascribe majestas plunbus simplici saltern obligations contexts ditnsim 
vel mdunsim, but even in such a case the State is one, and the ‘Subject’ ol 
political authority is mum, std non satis imitum 

118 See Besold, Dtss de statu Retp mixta, c 1 (where the phrase comsmmi- 
cata majestatica potestas occurs), cf also the author’s work on Althusius, 
pp 169 n 138, 181 n. 170, 355 nn. 77 and 78 In using the argument that 
the Emperor and the Estates of Germany were only conjunctim [and not 
severally or separately) the ‘Subject’ of a single and indivisible sovereignty, 
thinkers were especially concerned to rebut the attacks of Hippolithus a 
Laptde and Pufendorf on the prevalent theory, and to vindicate the con- 
stitution ol the Empire from any taint of irregularity 

119 . Huber, Dejure civ 1, 3, c 1, §§21-3,0 5, §§24sqq , 79sqq , 1, 8, c 6 
Such communities |in which sovereignty is shared] may arise in conse- 
quence of the rights of majesty being either alienated or presenptively 
acquired by one of the three parties concerned — prince, nobles and people, 
1, 3, c 89. While there is no possibility of applying legal coercion to a 
Sovereign, the application of such coercion to the Impcrans is a conceivable 
thing when the people m socutatem imperii, saltern pro parte, receptus est, I, 9, 
e. 5 , §49 

120 For attempts to defend the mixed form of State by the doctrine of 
partnership in sovereignty sec eg Cellanus, c 9, §35 ( conjunctim sumpti), 
Kcslncr, c 7, §§5 and 8 (in sohdum ) , Alberti, c 14, § 1 1 , H dc Cocccji, Pro- 
dromus (a different view appears in S de Cocccji, §b24), Hcincccius, 11, § 126, 
and especially Scheidcmantcl (1, pp 156-62) Scheidemantel — agreeing 
with l’ulcndorf. Real, Mcrcier and Rousseau, as against Grotius, Armsaeus, 
Piccartus, Montesquieu, Mably and Jusli — attacks any division ol the 
rights of majesty as an offence against the unity of the State, describing the 
appearance of such division as ‘a disease’, but he admits the possibility of 
a partnership in majesty, ic a participation of several ‘Subjects’ in the 
exercise of its rights 

121 . Thinkers, as a rule, were shy of treating in any detail this problem 
of the nature of the shares [possessed by the diflcrent ‘Subjects ’ of majesty], 
contenting themselves with such phrases as were suitable for describing 
the legal position of ownership by gesamte Hand m German law [cf supra, 
p 185, n *J There were some who assumed, in respect of systems of joint 
majesty, a condominium plunum m solidum analogous to the condominium of 
private-law groups, cf Kestner, loc cit , and especially Vitnanus (1, 7, 
§§4-6), who speaks of a single Right with ‘Subjects’ who arc ‘diverse 
and mixed’, parallel to the obligation of conn dcbendi [where there are 
multiple debtors, but a single ‘Object’ owed by them all, cf supra, p 123, 
n * ] There were others who spoke of ‘ ideal ’ shares cf Besold, loc cit , 
and Frantzkcn, Dtss. de statu Rap. rmxtae (in Arumaeus, in, no. 27). 
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122 Thus wc find Huldenc ab E>ben arguing — m lus De sede Majestatis The 'shares' 
Romano-Germanuae ( Scripia , m, no 5), c 1, §$31 sqq — that in a mixed form in the 

of State several ‘Subjects’ together form the ‘common Subject’ ( mxscetvr non partnership 
majestas, sed subjectum ) , but he proceeds to add that the exercise of supreme 
authority [1 e the actual use of majesty, as distinct from majesty ‘ in itself’ 
when regarded as an abstract power] may be either (1) divided among 
several users, or (a) managed on a joint system in some respects, but divided 
in others (§37) — the latter being the case in Germany, in so far as the au- 
thority of the territorial princes is really a case of the distribution of imperial 
sovereignty among different persons for separate use (c 3) [1 e in Germany 
imperial sovereignty is in some respects managed on a joint system, in which 
the Emperor and the Estates are associated, but m other respects it is divided 
among territorial princes] 

123 Achenwall, n, §§ 1 86-7 

124. Like Amisaeus, Grotius, Limnaeus, and other thinkers of previous 
centuries, we find Clasen (ll,c q), Felwmger (Dus deRep mixta, pp 4i7sqq ), 
and Boeder (n, c a , in, cc. 1, 8), still maintaining the conception of a forma 
mixta with a real dmsio majestatis 

125. Thus Trcucr, in commenting on Pufendorf, Dc off hom el cm 11,07, 

§9, contends that majestatis dmsio is generally possible and advantageous, 
and does not produce a monstrum, because respublica perpetuum majestatis 
subjectum manet 

126 Leibniz (Spec denumstr polit prop iC, p 537) argues that in dealing Iseibniz 
with the jus majestatis, as in dealmg with any jus, wc havt to draw a dis- on the mixed 
tinction between ipsa vis et potestas and exeratium On this basis wc can ex- Stale 
plain mxturae formation Poland is a democracy if we look at the ms, but a 
monarchy if we look at the exercitium summae potcstatis 

127. On the beginnings of the theory that the three ‘powers’ should Division of 
necessarily be divided — a theory which may already be traced m Buchanan /towers 
and Hooker and Sidney — see the author’s work on Allhusius, pp 1 57 n 10a, 

163 n 119, 355 n 79 Sidney regards a ‘mixed or popular government’, 
combining all the three forms of State, as the best (c 11, ss 8-119) • but he docs 
not definitely bring the idea of division of powers into connection with this 
doctrine. Locke also does not examine the relation of the system of division 
of powers, winch he postulates in 11, cc 12-14 and 19, to the mixture of the 
dilfercnt/ormr of which lie speaks in 11, c 10, i) 132. [ Gierke is here reading 
too much mto Locke The passages cited (it, cc 12-14 and 19) do not 
warrant the view that Locke postulates a system of division of powers — at [ Locke's 
any rate so far as their exercise is concerned He simply set ks to distinguish, theory of 
in thought, between the different functions of political authority He is the three 
dealing with the logical analysis of functions, rather than with the practical powers ] 
question of separation (or union) of the organs which exercise functions 
Distinguishing three functions, he only remarks (1) that in practice ‘the 
legislative and executive powers come often to be separated’, because the 
former is not always in session, while the latter is always in action, and (2) 
that the executive and federative powers are ‘really distinct in themselves’ 

(the one dealmg with internal administration, and llic other with treaty- 
making and foreign policy), but ‘are almost always united’ in exercise (u, 
c 12, §§144, 147) This implies a distinction between a legislative organ 
which is not always in session, and a joint executive-federative organ which 
is always m action, but it is a distinction merely based on continuity or dis- 
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continuity of operation, and Locke’s theory of the ‘supreme power’ of the 
legislative (subject always to the over-sovereignty of the community itself) 
is a theory which does not square with the idea of a separation of powers as 
necessary to liberty On the whole, Locke believes in a united or single 
sovereignty, which is immediately vested in the legislative, and ultimately 
in the community — though he admits that where ‘the executive is vested in 
a single person who has also a share m the legislative, there that single 
person, in a very tolerable sense, may also be called supreme ’ But this is 
a guarded phrase, extorted by English conditions, and immediately qualified 
and modified (n, c 13, §151), and Locke also hastens to add that ‘the 
executive power placed anywhere but in a person that has also a share in the 
legislative is visibly subordinate and accountable to it ' (§152) ] 

128 . Espnt des fans, xi, cc. 2, 4, 6, vi, cc 5-6 

120 . Ibid xi, cc 4, 6 But Montesquieu is in favour of as much division 
of jx>wcrs as possible even m simple forms of State, and he deals with the 
way m which it may be achieved under different constitutions, xj, cc 7-30 
Montesquieu 1 30 . Montesquieu goes to the length of declaring thal a constitution, in 
on division which le peuple en corps can draw all the powers into its own hands, is the 

of powers greatest menace to liberty xi, cc 6 In a proper State not only the judicial, 

but also the executive power is independent of the popular assembly or the 
assembly of popular representatives le poiwoir anile le poiwoir, and the three 
powers can impede one another in moving, mats comme par le mouvement 
nice ss am des chores dies seronl contramlcs d’aller, dies seronl farcies d'aller de 
concert, xi, cc 4, 6 

131 Contr soc 111, c 2 

Rousseau’s 132 Ibid in, cc 4,7 It depends on circumstances whether the gouveme- 

altitude to meat rmstle is to be preferred to the gouvememmt simple strictly speaking, there 
mixed is hardly such a thing as a gouvemcmcnt simple 

constitutions 188 Ibid, n, c 2 Whether wc look at the ‘ Subject ’ owning, or the ‘ Ob- 
ject’ owned. Sovereignty is indivisible political theorists behave like Japan- 
ese jugglers, who cut a child into pieces, throw the pieces up into the air, and 
make a living child come down, tels son t h peu pels le tours de gobelet de nos 
pohtiques, aprls avoir dlmembrl le corps social, par un prestige digne de la foire 1 Is 
rassemblent les pilces on tie salt comment 

184 Ibid in, c. I just as all voluntary action has two causes which must 
both lie operative, infante and puissance, so, in the body politic, there must 
necessarily be a distinction between volonte and force, or in other words 
between puissance legislative and puissance exlcutwe, and while the former of 
these must belong to the sovereign body, it need not necessarily possess the 

135 . Seen 74 to this section, cf also Contr soc n, c 6 and m, c 1, where 
the argument is pressed that legislation, being the only possible expression 
of the general will on general objects, is the only possible activity of 
the Sovereign when acting as such, while political activity of any other 
kind, being action particuhbe, is merely an action de magistrature, even when 
the Sovereign itself undertakes that activity [See n 74 supra, on the 
sovereign community turning itself into a democracy, and the citizens 
making themselves magistrates, for purposes of executive action ] 

1 30 . Cf supra, n 78 to this section. 

Sieyis 137 . Such an approach to the principle of division of powers appears in 

on division Sieyis, 1, pp. a83sqq , 445sqq , n, pp. 363sqq , 37isqq. and 376sqq. Here 

of powers 
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division of powers is justified by the argument that though there is only one 
political authority — that of the social body itself— there are different organs 
of that authority, based on different commissions given by the society 
Sicyis also attempts to argue for a system of contours of powers, instead of a 
balance or equilibrium 

See also Fichte’s Naturrechi , i, pp iQ3sqq (Works, ni, pp i6isqq). 

Fichte, however, subsequently rejected the idea of division of powers in his 
Rechtslehre ( Posthumous Works, 11, p 632) 

138 This combination of the mixed constitution and division of powers Division of 
appears in Blackstonc, Commentaries (1765), 1, c 2sqq , 111 de Lolmc, The powers and 
Constitution of England (1775, first published in French in 1771), in the \bbe the mixed 
de Mably, Doutes proposes aux phtlosophes cconomistes stir I'ordre naturrl et essentiel constitution 
des sociitis pohtiques (1768), Lettre x, and De la legislation ou des Pnncipes des 
lots (1776), 111, c 3, and in other writers [ Vmong othti writers who com- 
bine the mixed constitution and division of powers mav lx mentioned Pale) , 
who in his Principles of Moral and Political Philosophy (1785), Book VI, c 7, 
argues (1) that the British constitution is formed by ‘a combination of the 
three regular species of government', and (2) that the security of the constitu- | Paley, 
tion depends on a ‘balance of the constitution’, or ‘political equilibrium’, Burke 
securing each part of the legislative — King, Lords and Commons — ‘from the and Paine J 
encroachments of the other parts in the exercise of the powers assigned toil’ 

The balance, Paley argues, is double it is both a balance of power, and a 
balance of interest Paley diilers from the general continental usage in 
speaking of a balant c or equilibrium, not of the three powers (legislative, 
judicature and executive), but of the thiec parts ol tht legislative Tins was 
natural in England, where the legislative , or King in Parliament, was re- 
garded as everything, so that any parts or divisions must necessarily bt parts 
of it It is this point of vitw which enables Paley to identify the mixed con- 
stitution with division or balance of powers, for if King, Lords and Commons 
are the powers divided or balanced, then — since they rt present respectively 
monarchy, aristocracy and democracy — the constitution is a mixed constitu- 
tion muting all these three forms It may be added that Paley’s view is the 
general English view of his time It is expounded by Burke m the rhoughls 
on the Cause of the Present Discontents {Works, in Bohn’s edition, 1, p 333), and 
also in the Reflections where the constitution is described as ‘the engagement 
and pact of society’ by which ‘the constituent parts ol a Slate are obliged 
to hold their public faith with each other ’ ( Works, 11, p 21)4) I ‘his gene ral 
idea is criticised by Paine, both in his Common Sense of 1 77b (where he assumes 
that ‘ the e omponent parts of the English constitution ’ are 1 the base remains 
of two ancient tyrannies’, monarehy and aristocracy, ‘compounded with 
some new republican materials in the presence of the commons ’, and then 
argues that ‘ to say that the constitution ofEngland is a union of three powers, 
reciprocally checking each other, is farcical’), and in the Rights of Man of 
1 791-2 (where in Part 1, Conclusion, he criticises ‘mixed government, or, as 
it is sometimes ludicrously stiled, a government of this that and t'other’, as a 
cause of corruption (because the hereditary part tries to buy up the elective) 
and of irresponsibility (because each part tries to shuffle off blame on the 
others) .. It seems curious, by the way, that the English thought of the 
eighteenth century does not regard the judicature as a ‘part’ of the Constitu- 
tion, in any way parallel to the other ‘ parts ’ of which we have spoken But 
the reason is simple Concentration on the King in Parliament eliminates 



Gierke's Notes 


360 

the judges, who are not, as a body, a ‘ part’ of that organisation At the same 
time we must notice that Paley, when he comes to the administration of 
Justice (vi, c. 8), is quite clear that it is ‘the first maxim of a free State’ that 
‘the legislative and judicial characters be kept separate’, and that there 
should be a ‘division of the legislative and )udicial functions’ Similarly 
Burke, though he regards the King and the two Houses as the constituent 
parts of the State, and as jointly sovereign, also says in his Reflections {Works, 
n, 476) that ‘whatever is supreme in a State ought to have as much as 
possible its judicial authority so constituted, as not only not to depend upon 
it, but in some sort to balance it’ . On the general theory of the parts of 
the constitution and separation of powers see the Report of the Committee 
on Ministers’ Powers (Cmd 4060), pp 8ff] 

The theory 189 See, e g., Wolff, Ins tit §§993, 1004, Danes, §767 (but he argues, m 
of the mixed §§786-7, that limited monarchy is not a forma mixta), Nettelbladt, §§1142, 

constitution 1 155-7, 1197 (who suggests, w dealing with the mixed constitution, that 

m Germany sovereignty can belong to several ‘Subjects’ at the same time m any one 

of three ways — (1) in partes dunsae, or (2) tndwisa, on a basis of jomt 
ownership, or (3) partly divided and partly jomt — and that none of these 
ways is absurd), and Ickstatt, Opusc n, op 1, c 1, §§18-21 (who takes the 
same line) 

Hoffbauer ( Naturrecht, pp 307-14) treats mixed constitutions with special 
fullness He divides them into three kinds — ‘limited’, ‘the mixed m the 
proper sense of the word ’, and ‘ partly limited and partly mixed ’ He is the 
only writer who attempts, after distinguishing the different ‘Subjects’ of 
sovereignty involved, to re-umte them again m ‘ a moral person in the wider 
sense ’ (pp 206, 292) , but he does so by extending the conception of the moral 
person to a point at which it ceases even to imply the existence of a partner- 
ship among the different juxtaposed ‘Subjects’ (p 190, cf n. 190 to 

1 16) 

140 Frederick the Great himself {Antimach c 19) had already declared 
that the English Constitution was more worthy to be adopted as a model 
than the French. 

141. Justi ranks as the best constitution the form which is a ‘mixture’ of 
the three simple forms, with a ‘division’ and ‘equilibrium’ of the different 
‘powers’, and this is the basis of his sketch of an ideally good constitution 
for all times and places ( Gnmdnsz. , §§135-69, Natur tmd Wesen, §§51-61, 
93-7, 142) 

142 A. L. von Schlozer holds that all Prmcipes stmplices are a menace, and 
only a Pnnceps composiius is endurable We must therefore mix forms of State, 
as a physician mixes his drugs, and a mixture of the three forms, with a 
division of sovereignty, is ‘ the best attempt of poor humanity, which any- 
how must have a State’. This ideal form has been attained in England, ‘but 
it has not been discovered by Philosophy, or Romulus, or the Earl of Lei- 
cester.* it is due to accident, guided by bon Sens, and favoured by cir- 
cumstances’, pp 144-55, §§23-8, p 115, §3 

Kant on 148 Kant achieves this result by his famous comparison of the legislaUve, 

the logic of executive and judicial powers to the three terms (major premise, minor 

the mixed premise, and conclusion) m a practical syllogism. Works, vi, pp 418-20, 

constitution vn, pp 131-6, 159-60 The three powers arc co-ordinate with one another 
as ‘independent moral persons’, but at the same time, inasmuch as none of 
* Simon de Montfort? 
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the three can usurp any of the functions of the other two, each is also sub- 
ordinated to the others, ibid vn, p 134 Cf also p 153 supra 

144 See Pufendorf, J n etg vm, c 1 a, §§1-4 (it follows, he argues, that Continuity 
responsibility for past debts continues, ranks and orders still remain the of public 
same, etc ) , Alberti, c 15, §§5-9, Schmier, n, c 4, s 2, §i , Locke, n, c 19, rights and 
§§211 sqq , Hertius, Opusc 1, i,p 296, §§ 1 1-12, 11, 3, p 54, §§7-8, Gundlmg, duties 
c 38, §§ 1 1 sqq , Scheidemantel, m, pp 409 sqq 

145. Pufendorf, loc cit §§5-6, argues that when a State is divided into 
a number of States, its debts must also be divided pro rata An independent 
colony is not, however, responsible for the debts of the mother-country, since 
this is a case not of alteration but of procreation When several States umte 
to form an entirely new State, rights and liabilities are transferred to this 
new State, and when a previously independent State is made a province, the 
State annexing it must similarly take over its liabilities, along with its rights, 
as m ipso corpore haerentia. Cf also Schmier, loc cit , who holds that dwtsto 
or tmio does not mean the destruction of the existing political authority, 
but partition of it or participation m it, Hertius ( Opusc 1, 1, pp 293 sqq , 

§§9-10), who distinguishes the four cases of merger, annexation, simple 
adhesion, and personal union, Gundlmg, c 38, Scheidemantel, in, 
pp. 408-26 

On complete disintegration of the State, either through the total dis- 
appearance of its physical basis or the total dissolution of its nexus, cf 
Pufendorf, loc cit §8, Schmier, v, c 4, s 2, §3. Alberti, c 15, §10, Hert, 
loc cit p 295, §10, Locke, n, c 19, §211 , Rousseau, in, c 11 

140 Cf nn 126, 129, 147, 161, 168, 170, 186, 213-14, and 238 to §16, 
and also n 7 to § 17 

The most detailed treatment of the question [1 e the question of the nature Rules for 
of the ‘person of the State’ when the Ruler is a collective body of persons] is the action 
to be found in lckstatl, Opusc n, op 1, dejure majorum m conclusis cwitatis com- of a 
mumbus formandis He starts from the principle that a decision of the State is collective 
a voluntas totius rcipublicae determinate de medio quodam saluti pub hear effectum Ruler 
dandt, that this determination of the will belongs to the ‘active Subject’ of 
‘supreme power’, and that it is therefore achieved by the will of a ‘single 
moral person’ in a monarchy, and by the decision of a ‘composite moral 
person’, based on previous deliberation and argument, m ‘polyarchical’ 
forms of State He proceeds, on the basis of this principle, to deal with 
majority-decisions both under jus publicum universale (c 1) and under the 
public law of Germany (c 2) See also Heincke, 1, c 3, §§16-23 

147. This was regarded as one of the cases in which umis homo plures 
personas sustmet, cf nn i3g, 159 and 173 to §16 See also Huber, 1, 3, 

§§24-38, and Nettelbladt, §1194 

1 48 Titius refuses to distinguish public and private law by the different PubLtc and 
purposes to which they are directed, ‘as is generally done’, he prefers private law 
to distinguish them by the different ‘Subjects ’ of rights to which they relate 
Public law relates to Subditi conshluendi, and to Imperantes constituendt et con- 
stituti qua tales, private law relates to Subditi constituti, and to Imperantes 
juxla conditionem prwatam Accordingly, while Subditi constituti in a formed 
and operative State [as contrasted with Subditi who have still ‘ to be con- 
stituted’ when the State is in process of formationj no longer possess a 
persona pubhea, and have only a private personality, the Ruler always 
possesses a persona duplex , and we must always distinguish his public and his 
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private personality. There are, however, mixed situations (such as that pre- 
sented by the private law peculiar to princely families),* and the ‘private 
person ’of the Prmcepsis not necessarily subdita (Spec jur publ 1, c 1, §§43-52). 

149 . Cf eg Huber, 1, 9, c 5, §72; Hert, Comment, et Op 1, 3, p 52, 
§§4-5; Wolff, Instil §1012 (where a distinction is drawn between actus regu 
etprwatt) 

150. Menus, for example ( Prodromus , v, §29), and Hert (loc. cit p 53, 
§6) argue that the Ruler, and therefore the State itself, acts when the 
mtnistn summae potestatis act, provided that the latter are acting within the 
limits of their office Schmier, on the other hand, argues altogether in terms 
of private law (m, c 5, nos 48-64, de obligations summae potestatis ex facto et non 
facto offictahum) Sec also Stryck, Dtss tv, no 15, de obligations Prtnapis ex 
facto rmmstn 

151 . Huber, 1, 9, c. 5, §§53-72 obligatumes, quae propter rempublicam mitae 
sunt, tenent ommno successorem, non ut haeredem, sed ut caput cimtatis, irrtmo ut 
tpsam Cimtatem where such obligations are concerned, there is no question 
of probabdis ratio, versio^ and the like, the only question is whether the Im- 
perans, qm personam Cimtatis constitiat, has acted within ‘the limits of his 
power’. Pufendorf, J n et g vm, c. 10, §8 ipsa civitas obhgata, but its obli- 
gation exists only when there is probabdis ratio, and does not extend m in- 
finitum Schmier, n, c 4, s 1, §3 the question is whether the corpus Um- 
versitatis is bound, and this is the case when a contract has been made, 
nomine populi et ad salutem communem, within the sphere of the Ruler’s office 

All these three writers, it should be added, seek to apply the usual rules 
of simple inheritance in dealing with ‘ patrimonial ’ States , it is only when 
they are dealing with regna volmtana or usufnictuana that they distinguish 
between inheritance of private property and succession to the Crown 
Titius (rv, c 5) opposes this point of view He argues that when a Ruler 
has duly acted in the name of the Respublica , and thus the Respublica ‘ per caput 
suum voluit’, his successor incurs responsibility in all cases alike [whether 
the monarchy be patrimonial or non-patrunomal] for one and the self- 
same reason — viz that ‘ respublica velut persona immortalis adhuc durat et 
nunc etiam adhuc cult’ It is true that in non-patnmomal monarchies 
the successor does not take over his legal position from the defunctus, 
but he takes over his position, none the less, from the cuntas ipsa The 
analogy of the limited responsibility of a tenant succeeding to a fief does 
not hold good [in regard to a non-patnmomal monarchy] the new tenant 
of the fief succeeds to a homo suigulans, while the new holder of the Crown 
succeeds to the caput corporis hben et adhuc durantis, m the one case it is 
the factum defimcii which is m question, while m the other it is the factum 
personae vwentts The same rule, therefore, applies to elective [or non-patn- 
momal] monarchies as to other forms, and exceptions [from this general 
rule of the successor’s responsibility] can only be recognised when there has 
been an act of the predecessor contravening the fundamental laws — for then 
it can be said that respublica non egit — or when there has been a case of in- 
consulta prodigahtas or some other special circumstance [Roughly expressed, 

* The Hausrtcht or dynastic rules regulating e g marriage 

t Versio — versio in rtm = an application of money or other proceeds by the 
previous ruler to the res to- which the new ruler succeeds, so that the new ruler 
benefits by such application, and may therefore be held to incur a correlative 
obligation Cf n 89 to § 14. 
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the difference between Titius and his three predecessors Is that they were 
ready to allow that the hereditary king of a patrimonial monarchy inherited 
all the rights and obligations of his predecessor in title, but held that a 
non-hereditary lung was in a different position, Titius, on the contrary, con- 
tends that there is no difference between the two, because in either case the 
rights and obligations arc really those of the immortal State, and their 
continuity is not affected in any way by the hereditary or elective character 
of the Ruler Perhaps we shall understand the theory of the predecessors 
of Titius better if we assum e that in their view a ‘patrimonial’ monarchy is 
not simply an hereditary monarchy it is a monarchy in which, as Loyseau 
says, ‘the king by title of prescription possesses or owns sovereignty’, and 
therefore (if sovereignty be regarded as the essence of the State) owns, or 
is, the State (I’Etat c'est mot) On this basis the king in such a monarchy of 
course takes over everything alike from his predecessor — public rights 
equally with private, and public obligations equally with private — because 
there is no distinction between pubbc and private, all public status having 
become the possession or property of the king When we get to non-patn- 
momal monarchies, we shall have to distinguish ‘private’ and ‘pubbc’, 
but if we hold the view of patrimonial monarchies just described, it will 
only be when we get to monarchies other than patrimonial that we shall 
begin to make this distraction 1 ltius, we may add. is really challenging 
the idea at the bottom of the ‘patrimonial theory’, at any rate by 
imphcation ] 

J P von Ludewig (Op 1, 1, op 8, pp 539-646, De obligations successors in 
prmcipatus) puts the conception of patrimonial monarchies completely aside, 
and thus rejects the usual distinctions drawn by other writers He uses, as 
the thread to guide him through the labyrinth, the dictum of Baldus, that 
the successor is responsible if, and to the extent that, there has been action 
nomine et auctoritate Reipublicae utter tot morles pnncipum suorum immortals (c 
1, §8) He accordingly demes that the successor is bound in any case where 
the ‘ limi ts of the office and digmty’have been overstepped by his predecessor, 
and he therefore decides the question of the extent of the successor’s re- 
sponsibility, in any particular case, by the formula impeni [which fixes ‘ the 
limits of the office and dignity’], c 4. But even Ludewig, m the issue, falls 
back into a pnvate-law point of view, cc 5-7 [1 e he lets drop the thread of 
the pubbe-law rights and duties of the immortal Respublica, and goes back 
to terms of the private-law rights and duties of the personal ruler] 

152 J H. Boehmer (P spec. 1, c. 3, §35, n, c 3, § 16) goes to the length of 
making all responsibility [incumbent upon a successor] depend simply and 
solely upon hereditary succession to the untversitas Jims, and he accordingly 
considers successors titulo singulars (e.g rulers by right of election or by virtue 
of contract) as not intrinsically obliged, because they rule ex novo plane jure. 

But he adds that it is proper for such rulers to recognise any act of a pre- 
decessor which has been done mtiatu officii or has brought advantage to the 
State 

158 See the author’s work on Althusius, pp 305-6 The only dispute When the 
turned on the question, what was necessary to constitute legitimation [of an usurper 
irregular ruler] At first, thinkers were generally content to answer, ‘The becomes 
express or tacit assent of the people’. Later, we find the advocates of legitimate 
popular sovereignty insisting exclusively on the necessity of an ab- 
solutely free assent of the people (e g Sidney, m, s 31, and Locke, u, c. 16, 
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§§ 1 75-96, c 17, §§197-8), while the advocates of the sovereignty of the 
Ruler require, in addition, an act of renunciation by the legitimate ruler 
(e.g. Kestner, c. 7, §§20-1, H Coccqi, De regvmxne usurpations rege ejecto, 
Frankfort, 1 705 , Schmier, n, c. 2, s. 2, § 1 , nos 82-98 , Nettelbladt, §§ 1 267-8 , 
and Achenwall, n, §98) Often, however, the mere fact of possession was 
allowed to confer a prescriptive title to ruling authority 

From an opposite point of view [1 e from a point of view which does not 
seek to safeguard the rights of the legitimate ruler] we find Hobbes ( Leviathan , 
c 21), Connng and J H Boehmer (P spec, m, c 12, §17) declaring that the 
people is quit of all responsibility to the legitimate ruler as soon as he is no 
longer in a position to protect them, while Horn (n, c 9, §§4, 21), though 
rejecting prescription as a tide to rule, allows majesty to be extinguished by 
the de /ar to acquisition of majesty bya new ruler The theory of the fail accompli 
then gains ground gradually, even among the disciples of Natural Law. 

164 . The stricter school of thinkers continued to maintain the old theory 
— that any representation of the State by a usurper was impossible, that all 
his acts of government were void, and imposed no obbgation, that refusal 
of obedience to him was the right and duty of every individual, and even 
that private persons were free to attack him as a public enemy and put him 
to death We find this view not only m Althusius and the other monarcho- 
machi, m Suarez and the rest of the Catholic writers on Natural Law, and 
in Bod in, Amisaeus and their successors, but also m Huber (1, 9, c 1, c 5, 
§51), Schmier (loc cit ), Fcnelon (who holds, c vni, that leRoide Fait and 
le Rm de Droit must be distinguished, and that the theory of obedience being 
due even to the de facto king, as Rot de Providence, is erroneous), H Cocceji 
(loc. cut.), Nettelbladt (§1267) and others. 

O11 the other hand, we find Grotius — on the ground that some sort of 
government is necessary — already contending that the people is obliged to 
obey the actual holder of political authority, in things necessary, even before 
there has been any legitimation by longum tempus or by pactum (1, c 4, § 15) , 
and he therefore limits the right of resistance to any actual ruler (ibid. 
§§ 16-20), just as he also holds (n, c 14, § 14) that contracts made by a ruler 
during an interregnum involve the people and the subsequent legitimate 
ruler, at the very least, in responsibility de m rem verso [1 e for expenditure 
meurred, as wc might say, ‘in connection with the estate’, cf n 151 supra] 
Pufendorf has a different theory the usurper genuinely represents the State 
m its external relations, and he thus bmds it in that respect by his dona- 
tions etc , but internally his acts — his laws as well as the donations or aliena- 
tions he makes — can be rescinded by the legitimate authority, J n et g 
vni, c. 12, §4 On the theory of the fait accompli, the usurper represents the 
authority of the State at all points, even in regard to his subjects [1 e in- 
ternally no less than externally], as soon as the expulsion of the rightful 
owner of political authority has been achieved Cf Boehmer, loc cit , and 
also Kant, Works, vn, p 139. 

155 . Horn, refusing to recognise any personality of the State, naturally 
ascribes the ownership of all public property to the Pnnceps alone, De civ 
H» c 3 > §§ 5"9 

156 Cf. especially Mevius ( Prodromus , v, §32); Huber (who speaks of 
public property as being ui patnmomo cuntatis, since the ewitas has jus personae, 
n, 4, c 1, §§24sqq ), Pufendorf (who regards public property as owned by 
the cuntas qua tails, and considers the king as having only the rights of a 
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tutor therein, so that he has no right to alienate it apart from the people, 

3 n “g vm, c. 5, §8, De off hom etctv n,c 15, §5) , Titius (m, c 7, §§2sqq), 

Wolff (who distinguishes bona regts regia et publtca from bona pnvata sett pro- 
pria, Instit §1012), Danes ( bona publtca sunl in darmmo tottus cwitatis, bona 
pnvata in dormnio cimum, the latter partly belonging to the Prince and partly 
to his subjects, §§687sqq ), Nettelbladt (§§i347sqq ), Achenwall (n, §123), 
Scheidemantel (who speaks of ‘the property of the whole nation’, assigns 
‘its supreme administration’ to the sovereign, but assumes a right of the 
whole nation to consent to its alienation, pp 320 sqq , 333 sqq ) 

157 Theorists began by distinguishing ns publicae from patrimonum rei- Classification 
publicae, according as public property was destined for common use by all of State 
individuals (ad usus stngulorum) or for the immediate purposes of the State property 
itself (ad usus unwersorum) cf Huber, n, 4, c 4, §§2 sqq , liUus, m, c 7, 

§§5sqq , Danes, §687, Scheidemantel, pp 330sqq 

In regard to the first of these categories (res publicae) there was a difference 
of opinion Were res nulhus to be included without further question m the 
category of State-property (this was the view of Hom, loc cit §§5-9, and 
Titius, loc. cit §§ 1 1 sqq ), or at any rate (if that were not allowed) could 
they be brought mto this category by a declaration made by the State, in 
virtue of its nght of majesty (the view of Gundling, c 36, §§217-20, and of 
Scheidemantel, loc cit ) ? Or did res nullius come to be the property of the 
State only in virtue of its actually exercising a right of occupation, such as 
it was intnnsically free to exercise, though the right might be to some extent 
limited by other rights of exclusive appropnation which had their basis in 
positive law (tins is the view of Huber, n, 4, c 1, §§30sqq , c 2, §§12-25, 
and of Nettelbladt, §§1345-6)'’ 

State-property in the stnet sense (1 e. palnmonium rcipublicac) was generally 
divided mto property belonging to the aeranum and property belonging to 
thefiscus (cf Pufendorf, loc at , Gundling, c 36, §§21 1-2, Wolff, §§ 1038-9) , 
but Gundling remarks that there is fundamentally no difference between the 
two [Some remarks may be added m elucidation (1) The conception of 
res nullius is fully discussed by Pound, Introduction to the Philosophy of Law, 
pp 1 97 sqq. (2) On occupation as a basis of State-property, and on the 
possible limitation of the State’s nght of occupation by positive-law rights, 
cf Mommsen, History of Rome (Eng. trans ), in, p 96, where (m connecuon 
with the legislation of the Gracchi) the problem is discussed how far the 
State’s right to its ‘occupied domains’ could be modified by pnvate nghts, 
based on positive-law tides of long prescnption or recent acquisition 
(3) hinally, as regards the distinction between aeranum and fiscus, we may 
note that this really belongs to the system of dyarchy instituted by Augustus, 
under which the senate and the prmceps seemed to rule conjointly, and 
while the former had the aeranum, the latter had the fiscus as a separate 
treasury — both, be it noted, being public and official treasuries.] 

158 . Huber dis tinguish es four species of property m a monarchy — res The Ruler’s 
prwatae prompts, res dommicae, res fiscales and res aerant — but he admits that demesne 
the second and the third are often difficult to distinguish (n, 4, c 4, §§35-50) 

Gundling (loc at §§213-16) and Wolff (§1040) both rank demesne as a 
third species of public property, by the side of that of the aeranum and that 
of thefiscus, and they hold that the prince possesses a limited nght of owner- 
ship in the demesne, being unable to alienate it freely on account of its 
connection with territorial sovereignty. 
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Demesne 159 Thu u the view of Danes, §§691-4. He simply distinguishes bona 

included fisci and bona actant, including under the former what is intended lmmedi- 
1 n State ately for the personal support of the temtonal prince [this, of course, differs 

property from the old Homan use of the term], and under the latter all that is directly 

designed for the maintenance of the State itself, and, on this basis, he allows 
the prince adrmmstratio only of the latter, but gives him both adrmmstratio 
and jus utcndi of the former * A similar line u taken by Achenwall (n, § 124), 
and more especially by Nettelbladt (§§1347-9), who distinguishes from the 
demesne [which is the property of the State] not only the patrtmomum 
pnncipss, but also the bona famhac ejus qut pnnceps est (Halts- imd Stammguter) 
Ownership 160. Cf Wolff, Instil. §1125, Nettelbladt, §§1144-51 Only as regards 

of the State’s patrimonial States was the conception of ‘property’, amounting to a full 
territory right of ownership, extended to include the whole country, but many thinkers 

rejected the whole idea as untenable for that very reason [i.e they rejected 
the whole idea of the patrimonial State, because it involved as a conse- 
quence the King’s ownership of his territory as his own property] Cf 
p 144, supra 

Dominium 161. Horn (11, c 4) is the strongest advocate of the view that dormmum 
cm mens emmens is not only impenum, but a verum dominium, a real legal property which 

in Horn and the State has reserved for itself in distributing private property, and which 

other waters signifies the whole body of the limits to which private property is subject 

But see also Huber (1, 3, c 6, §§3<>-53)» Pufendorf (Elem 1, def 5, §5), 
J H Bochmcr (1, c 4, §§25-7), Stryck (Dm xiv, no 7) and Wolff (Instit 

§1065) 

Other mews 162 Titius, for example, distinguishes sharply between dormmum puhli- 
tn regard cum, which only differs from dormmum pnvatum m that the * Subject’ or owner 
to this is different, and dormmum emmens, which is really pars imperii, and only nomin- 

queslton ally ‘property’ or dormmum (in, c 5, §51, c 7, §2) Gundlmg argues that 

the basis ol expropriation is not dormmum emmens, which only belongs to the 
prince in a cun tas herdis [1 e in a patrimonial State], but impenum emmens 
( c 3^, §§226-9) Danes also rejects the concepuon of dominium emmens as 
a basis for the rights of taxation and of expropriation of bona pnvata 
(§§695-701 ) Cf also Achenwall, who writes of a jus emmens which takes the 
two forms of dormmum emmens over things and potestas emmens over persons 
(11, §§145-7), and Scheidemantel, who holds that thL rights of ‘majesty’ 
m regard to private possessions are not derived from any property vested in 
it, but from its superior authority, though many writers call this ‘ a superior 
property ’ or eminent domain (pp 360-4). 

* The translator, in this clause, has inverted the statement m Gierke’s text, 
which apparently makes Danes assign to the prince only adrmmstratio of bona foci , 
but both adrmmstratio and jus utcndi of bona aerarn. 
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§18 THE NATURAL-LAW THEORY OF 
CORPORATIONS 

1 Cf eg Cellanus, Pol cc 2-8, Johannes a Felde, Elem 1, c 1 , Boeder, The position 

1, cc 2-6, Clasen, 1, cc 2-6, Mulleins, Instil 1, cc 2-7, Horn, De civ 1, of the 
cc. 1-4, Alberti, cc 10-14 See also Pufendorf (J n el g vi-vii and De off Family 
ham et civ n, cc 2-5), who. however, refuses to admit the Family as a separ- 
ate and independent stage in the development of associations (which would 

set it on the same level as the three fiersonae morales compositae constituted by 
the domestic groups of husband and wife, parent and child, and master 
and servant), and accordingly designates ‘the most perfect society’ of the 
Stale as societas quarta Thomasius takes the same line [1 e he recognises only 
the three domestic groups and the State as societies] in Instil jur dw m, 
cc 1-7 (cf also c 1, §§13-14, where he argues that the Famdy, regarded as 
a union of the three societates simplices , has no specific purpose of its own) , 
and so does Schmicr (1, c 2, ss 1-4) Cf also Praschius, §§6-1 1 , Plamus, 

Bk 1, Rachehus, i, tilt 15-31 

Even Wolff, although he begins with a detailed theory ‘of authority and 
society ( Henschaft and Ccscllschaft) in general’ ( Instil §§833-52), is hki other 
thinkers fi e in omitting ft llowships and local communities! , he only admits 
as natural-law groups (a) tht writ tics constituted under the family-system 
(though he allows four of these — the ‘marital’, the ‘parental’, the ‘magis- 
terial’ and tht Family — §§854-971), and (ft) tht State (§§972sqq ) Achen- 
wall takes exactly the same line ( Proleg §§qi sqq and Part 11, §§isqq, 
where he treats of societas m gcncre, of the four societates domesticae, and of the 
State) 

2 Thomasius (loc eit c 1, §§ 15-32) explicitly justifies a direct transition Thomasius 
from the family to the State, without any consideration of intervening on local 
groups, on the grounds (1) that a local community lias no spet die purpose, communities 
and (2) that a State might possibly be composed only of a single territorial as only 
community, which proves that via et promnciae non tarn a cwitate dijjerunt specie ‘ parts’ 

ac foubtts, quam ut partes a suo toto, §30 [1 c local communities differ from a 
State, not as being a different species with their own spccifu purpose, but 
only in the way in which parts differ from the whole which tlicy jointly 
constitute — that is to say, in the way of quantity Thomasius implicitly 
assumes that a ‘part’ is the same, in kind and purpose, as the ‘whole’ to 
which it belongs] Schmicr takes the same line, 1, c 2, s 4, no 127 

8 Thomasius, Instil jur div 1, c 1, §98 

4. Cf Schmier, v, c 1, who speaks of subditi cmjimctvm coil colUgialiter 
spectati See also Pufendorf, J n. et g vn, c 2, §§21-2, Hertius, Elem 11, 

2, §41 , J H Boehmer, P spec 11, cc. 4-5, Scheidemantel, in, pp 244sqq 

5 See [as examples of a theory which admits a variety of societies, over Theories 
and above the Family and the State] Mevius, who enumerates in his list favourable 
societas domestica, with its three species, the corpus, pagt, urbes, terras seu regno , to inter - 
foedera (Prodromus,v,§ 1 g) , Micraelius, who reckons societas domestica (1, cc 2-6), vemng groups 
the metis and pagus (c. 7, §§ 1-24), the Inbus, collegium, corpus et universitas (ibid. 

§§25-32), oppida, regumes and cimtas (c 8); Kruchen, who includes the four 
‘domestic societies’, collegia, temtona, and the cimtas (1, cc 4-6), and Bec- 
mann, who makes two divisions — the one including the Family, corpora. 
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collegia, systemata and the respubhca, the other embracing via, pagi and urbes, 
which, however, are only partes mtegrantes reipublicae ( Med cc 7-1 1) 

8 Leibniz, Deutsche Scknflen, 1, pp 414-20 Leibniz starts, it is true, by 
enumerating only six sorts of ‘natural society’ — the four societies of the 
family-system (those of husband and wife, parent and child, and master 
and servant, with the addition of the household composed of these three and 
mtended to provide for temporal needs) , the civic community (the town or 
rural area, mtended to promote temporal well-being) , and the Church of 
God (for the purpose of eternal felicity) But when he comes to the ‘ classi- 
fication of societies’, he distinguishes equal and unequal, limited and un- 
limited, and simple and compound, and he adds that ‘limited’ societies 
require federation, as they cannot all attain their purpose of promoting well- 
being by themselves The final result is thus a system of many societies, 
including households, social groups (guilds or castes), villages, monasteries, 
orders, towns, rural areas, and finally the whole human species, which is 
‘also a community’ when regarded as the Church of God 

7 . S Cocceji, for example, m his Novum systems, after giving an account of 
the Family (111, c 4) and the State (c 5), expressly declares that ‘the like’ 
(par ratio ) is true of all corpora el unwersitates (§205) , and later on, when he is 
dealing with the conception of the corpus artipciale, he treats the State as only 
a ‘conspicuous example’ of that type, along with the collegium, the judicium 
and the familia (iv, §§280-1) Wolff, Hemcctius, Achenwall and other 
writers also treat corporations as the products of a like process to that which 
has brought the Slate into existence 

8 See the section on jurisprudents naturalis gcneralis sociahs in Nettelbladt’s 
Systema naturalc (§§326-414), and the section on jurisprudents posttiva gcneralis 
sociahs m his Systcma junspr pos (§§846-912). 

1 ). Gf e.g Danes , Instil, junspr unw , Pars spec , sect 3-5, Heincke, Prol 
c 1, §§4-6, Hoffbauer, Natmrechl, pp i86sqq 

10 Of Perczius, Jus publ pp 318-19, M. Schooluus, De sediliombus, 
Groningen, 1664, m, c 8, pp 835 sqq , Felwinger, Dus de coll et sodal 
pp 308 sqq , §§i8sqq . Mastnho, De magulrahbus, Venice, 1667, in, c 4, 
§441 , Bccmann, Med c 10, §8, Kniclicn, Opus pol 1, c 5, th 4 

11 Cf Hom, De civ 11, c 2, §14 majestas only can assemble people 
together in cormiia, concilia et corwenlus, qrn sine supenorts praesatu out jussu 
multitudmem congregare fuent austis,jus majestatu praecipuum nefarie uwiolal See 
also Schookius, loc cit pp 832sqq , 837, 839, Felwinger, loc cit §§51-3, 
Mastnho, loc. cit. §§444-6 

12 Cf Schookius, loc at pp 835 sqq (there can be no elections and 
no assembly of any kind without governmental supervision and co-opcra- 
Uon), Felwinger, §§44-7, Mastnho, m, c 3, §§47sqq and c 4, §§444-6 
(the Prtnceps must confirm venditiones, impositiones, ahenatwnes, experts tones, 
electumes officialium et alia acta umversitatum the utmost that is possible without 
the assent of the prince is the raising of a levy in an emergency, when there is 
danger in delay), Rmchen, 1, c 5, th 8-9, Becmann, c 10, §8, Andler, 
Jurupr pp 1 02 sqq (all stcuuta of corporations require confirmauon) 

Myler ab Ehrenbach contends (c 3, pp I98sqq ) that territorial towns 
[1 e towns in one of the territorial pnncipalities of Germany] and all other 
terntonal corporations can never appoint magistrates propnojure, but must 
always appoint them auctontate pnnapis territonalis such magistrates, there- 
fore, are subject to confirmation and supervision by the prince, and derive 
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all their jurisdiction from the ‘ocean’ of his plenitude of power within lus 
territory, the territorial prince retains a co-ordinate jurisdiction, his dele- 
gatus has precedence, and his personal appearance causes the lapse of all 
corporate authority 

Von Seckendorf, too, has nothing to say about local communities or 
corporations as exercising rights of their own in a principality he only 
mentions them as the objects of the prince’s care and supervision (11, c. 8, 
§9, c. 14, m, c. a, §5, and c 3 to c 6, §7). 

18. Schookius, p. 838, Felwmger, §§54sqq ; Kmchen, i, c 5, th 15 (a 
corporation may be abolished not only for delict or misuse of its powers, but 
also utihtatis pubheae causa) , von Seckendorf, add 42 to 11, c 8, §g (where 
he argues for freedom of trade and the abolition of guilds) 

14 Spmoza would abolish all collegia or guilds m an aristocracy, when an 
aristocratic State is composed of a single city ( Tract pol c. 8, § 5) , but in an 
aristocratic State composed of a number ol cities he would allow the several 
cities considerable independence, even though they ought to constitute 
urutm impenum and not a mere confederation (c. 9) In a monarchy he sug- 
gests mechanical subdivisions, which he calls familiar, as the basis of the royal 
council (cc 6-7) 

Hume, m sketching the constitution of an ideal State (in which he refuses 
to follow the fantasies of Plato and More, but allows some merit to Harring- 
ton’s Oceana), divides the country into 100 counties, and each county into 
100 parishes Each parish chooses one representative, and the 100 represen- 
tatives of each county choose 10 county-magistrates and a senator The 100 
senators of the whole country exercise executive power the county repre- 
sentatives, meeting in their particular counties, ‘possess the whole legis- 
lative power of the commonwealth — the greater number of counties deciding 
the questions, and where they are equal, let the senate have the casting 
vote’ * In this way the advantages of a large and those ot a small common- 
wealth may be combined (Essays, Part n. Essay xvi. Idea of a Perfect Common- 
wealth) 

15 In the article Fandation, m vol vn, p 75, §6 of the Encyclopedic, 
Turgot vindicates for the State the right of reforming or completely sup- 
pressing all foundations The public good is the supreme law, and the State 
must not be deterred from pursuing it either by a superstitious regard for 
the intentions of the founder or by fear of the pretended rights of certain 
bodies nt par la crarnte de blesser les droits pritendus de certains corps, comme si Us 
corps particuhers avoient quelques droits ms-a-ms I'itat, Us citqyens ont des droits, el 
des droits sacris pour U corps mfrne de la soci/ti, its existent uidependamment d’elU, 
t Is en sent les iUmens nicessaires et 1 Is rCy entrent que pom st mettre twee torn lews 
droits sous la protection de ces mimes lots, auxquelles 1 Is saenftent Um Uberli, mats 
Us corps particuhers n’ existent point par eux-mimes, m pom eux, ils ont iti furmis pom 
la sociiti et its dowent cesser d’ttre au moment qu’tls ces sent d’ilre utiles 

16 Contr Soc n, c. 3 Quoad U se fast des bngues, des associations partielUs 
awe dipens de la grande, la volonti de chacune de ces associations dement giniraU par 
rapport i ses membres et parltcultire par raf>port a I'lStat, on petit dire aloes qu'il n’y 
a plus autant de votans que d'hommes, mats settlement autant que d' associations Les 
diffirences demeruieni moms nombreuses et doruunt m risultat moms giniral If 

* The translator has cited Hume’s own words instead of Gierke's paraphrase, 
which is not quite accurate 
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one of these associations gains preponderance, there is no volontf ginbale 
at all. 

1 7 . Ibid 1 1 unporte done, pour avoir bun Vinonci de la oolonti ghUrale, qu'tl riy 
ait pas de socUU partulle dans I'Etat If there arc such societies, they must be 
made as numerous and as equal as possible - cf tv, c 1 
Churches 18 The most important of the opinions expressed in the Assembly, with 

and church- regard to the theoretical legal basis of secularisation, are collected m 

property Hubler’s work on Dor Etgentiimer des Ktrchenguts (Leipzig 1868) and in P 

Janet’s article on La propniti pendant la Revolution Franfaise (Rowe des deux 
Mondes, xxra (1877), pp 334-49). [See E. de Pressensi, L'Eghse et la Re- 
volution Franfaise, 1 890 ] These opinions, as a rule, start from a general view 
of the relation of all corporations to the State, since there was almost uni- 
versal agreement about the nature of church-property as corporation- 
property. [Burke has a striking passage in the Reflections (Works, Bohn’s 
edition, u, 378) on the revolutionary view of church-property as corpora- 
tion-property. ‘They say ’, he writes, ‘ that ecclesiastics are fictitious persons, 
creatures of the State, whom at pleasure they may destroy, and of course 
limit and modify m every particular that the goods they possess are not 
properly theirs, but belong to the State which created the fiction ’ He does 
not seek to refute this conception of the persona ficta, he simply dismisses it 
as a ‘ miserable destruction of persons ’ , and he contents himself with arguing 
that church-property is ‘identified with the mass of private property, and 
that its owners have the same title of accumulated prescription as other 
owners’. Mackintosh, m his reply to Burke (Vind Gall sect 1, ad finem), 
makes a distinction between the Church and other corporations Other cor- 
porations are ‘voluntary associations of men for their own benefit ’, and their 
property is part of the mass of private pioperty, so that ‘corporate property 
is here as sacred as individual*. But the Church is a peculiar corporation — 
‘the priesthood is a corporation endowed by the country, and destined for 
the benefit of other men’, so that it may properly be limited or modified if 
its possessions and powers arc not used for that benefit ] 

Views on the 19 The AbW Maury, for example, argued, on October 13, 1789, that 
ownership church-property was the property of the clerical corporation, and the pro- 
of church- perty of a corps was as truly property as that of mdwtdus. It was sophistry to 

property distinguish between the legal basis of the one sort of property and that of 

in the the other in both cases the right of property was not pnor to the law, but 

Assembly was created by the law, and ditnnre un corps est un homicide, because it is to 
take away its me morale The AbW de Montesquieu argued to the same effect 
on October 31 . We also find isolated attempts to defend the theory of the 
property-rights of institutions [i.e to argue that even foundations or Sti/tungen, 
as distinct from the corps or corporation, may acquire property rights] this 
was the line taken by Montlosicr on October 13. Another speaker, the 
Abbd Grdgoire, in a speech of October 23, ascribes church-property to 
founders and their families, or to parishes and provinces [The debate 
about the question, ‘Who owns church-property’, is as old as the in- 
vestiture-contest in the tune of Gregory VII — when one side, representing 
the lay tradition of the Eigentumsktrche (or ‘proprietary church’), answered, 
‘The laity (kings and magnates) who built the church and own the land on 
which it stands ’, and the other, representing the ideas of canon law, replied, 
‘ The saint to whom the church is dedicated, and, by extension, the institution 
which represents the saint’. The old issue may be said to be repeated m the 
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French Revolution, with the nation adopting the lay tradition of the Eigen- 
tumshrche, and challenging the canonical idea of church-property as 
Anstaltsgul ] 

20 Thu u the view which underlies the speeches of the radical orators Mirabeau 
who argued that church-property was simply the property of the State on church- 
Mirabeau m particular, m his speeches of October 3 1 and Novembers, arrives property 
at the conclusion that the real ownership is vested m the nation, although 
— or rather, because — church-property is owned by corporate bodies 
For corporations do not exist, as individuals do, before the creation of civil 
society, and they are not, as individuals are, llemens de I’ordre social they owe 
their existence entirely to the State, and they are only its shadows (aggrega- 
tions qui ne sont que son ombre) It is the State which, at its discretion, grants or 
denies them the capacity of owning property, and it can also abolish them 
and take their property for itself But if the possessions of a corporation are 
thus ‘only uncertain, momentary and conditional’, and even its mere con- 
tinuance is altogether precarious, we must supposer pour ces biens un maitre plus 
riel, plus durable et plus absoltu We find such a ‘master’ in the nation celui seul, 
qui doitjomr des buns du corps lorsque ce corps est ditnnt, est censt en Sire le maitre 
absolu et incommutable, mime dans le temps que le corps existe Bamave, Malouct, 

Dupont and Le Chapeher argued m the same sense Garat, speaking on 
October 24, added an historical corroboration of this view, Trcilhard and 
Chasset were even more radical, denying altogether the existence of 
corporate bodies 

21. It was in this sense that Thouret sought, on October 23 and 30, to The 
develop the ideas of Turgot Les mdwidus et Its corps different par leurs droits , argument 
les tndwidus existent avant la lot, 1 Is ont des droits qu’ils tierment de la nature, des of Thouret 
droits imprescriptible, tel est le droit de propnlU tout corps, au contraire, n' existe que 

par la lot, et leurs droits dlpendent de la lot The State can thus modify or abolish 
corporations at will it can withdraw their capacity for holding properly, 
just as it gave it La destruction d’un corps n’est pas un homicide indeed, its 
destruction is a duty, what society needs is real owners, and we cannot 
consider as real owners these propriitaires factices qui, toujours mineurs, ne peuvent 
toucher qu’d I’usufrmt Les corps n' existent pas par eux, mats par la lot, et la loi doit 
mesurcr Vltendue dans laquelle die lew donnera la communication des droits des in- 
diuidus tons les corps ne sont que des instruments fabriquis par la loi pour Jarre le 
plus grand bun possible, que fait I’ouvrier, lorsque son instrument ne lui conment plus * 

II le bnse ou le rruxbfie 

Dupont argued m a similar sense on October 24, and Petion on October 
31 : Talleyrand had already done so, on the proposal for secularisation, on 
October 10 The terms of the decree of November 2 corresponded to this 
line of argument’ it did not directly assign church-property to the State it 
declared, Tous les buns ecclisiashques sont d la disposition de la Motion [which 
could then use them to endow those ‘real owners’ (the individual peasant 
or bourgeois) who, on Thouret 's argument, arc ‘ what society needs ’J 

22. In his pamphlet on the Tuts lStat, Sicyts argues that all corporations Suyis on 
destroy the unity of the nation, which includes only individuals, and only Corporations 
what is equal and common in all individuals If public officials let them- 
selves be compelled to form corps, they must lose electoral rights during the 

term of their office , while as for ordinary citizens, it is a requirement of social 
order that they should not unite in corporations It is the very acme of 
perversity if the legislator should himself create corporations, or should 
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acknowledge and confirm them when they create themselves, or should 
declare the most privileged and greatest of corporations, the Estates, to 
be parts of the National Assembly cf Political Writings, I, pp. 167-73 
[Cf also Mackintosh, Vtnd Gall sect 1: ‘Laws cannot inspire unmixed 
patriotism. But ought they for that reason to foment that corporation spirit 
which is its most fatal enemy?*] 

His defence 28. In his Observations sommmes sur les buns eccUsiastiques (1789), Sieyfcs 
of corporate gives vigorous expression to the idea that, while the existence of every corps 

property moral (clergy, town, hospital, college, and the like) depends on the national 

will, and while the abolition of a corporation must carry with it the confisca- 
tion of its property, it is none the less true that a moral body, so long as it 
remains such, has rights of property which are no less sacred, and no less 
inviolable, than those of individuals, or indeed of the nation itself— for the 
nation, after all, is only a moral body The State, therefore, may kill cor- 
porations, and it may become their heir by domg so, but it cannot legally 
declare that their property belongs to itself [during such time as they remain 
corporations], Pol. Writings, 1, pp 461-84. In his pamphlet on Tithes ( 1 789), 
and in his Proposal for a provisional decree relative to the clergy (1790), 
Sieyis argues in the same way, ibid. 1, pp 485-98, n, pp 89-70. 

24 Pol. Writings, I, pp 292 sqq (esp. p 895), 38osqq , 509 sqq , 561 sqq. 
Hu attitude S 3 Thus he says (in his pamphlet On the means, etc., t, p. 208) that the 
to local division into dipartements is not like that mto estates, fraternities mid guilds- 

communities it is as different as day is from night. But he defends himself from the ac- 
cusation of wishing to turn France into a federation (preface to part 1, 
p xn), and from that of having dissolved it into an aggregate erf petty re- 
publics (n, pp. 885sqq , 835 sqq.) He always insists that the dipartements and 
communes continue to remain parts of one whole, even though they are re- 
cognised as separate wholes for affairs within their own sphere (l, pp 388-5, 
561). 

26. He mentions only the Church as a corporative element, and he de- 
picts it in terms of unrelieved ‘ territorial ism’, Nairn imi Wesen, §§197, 
813-880 [On ‘temtorialism’, cf. n * to p 89] 

Scheidemantel 27 Cf I, p 853. ‘We should above all things direct our attention’, 
on associations Scheidemantel writes, ‘to the societies in our territorial principalities, for 
any group in the State, which has been formed by specific agreement, or 
by mere chance, for the pursuit of a definite object, has an influence on the 
government, even if it be only in an indirect way A prudent constitution 
will allow no secret assemblies, and it will recognise no societies as legal save 
those which have received the express or tacit assent of majesty ’ If this is 
not done, there will be parties and cabals. Every group should be dissolved 
and punished. Liberty in England u the mother of mischief, and the Roman 
laws were wise No subject can or should institute societies of his own 
motion (in, pp. 291 sqq ) Cf. also 1, pp 295 sqq , m, pp 244, 246 [Even in 
England we find Paley, who was not illiberal, following a line of argument 
[The news which is not d is si m ila r ( Moral and Political Philosophy, vz, c. in ad fincm) 

of Paley] ‘As ignorance of union, and want of communication, appear amongst the 

principal preservatives of civil authority, it behoves every State to keep its 
subjects in this want and ignorance, not only by vigilance in gua r di n g 
against actual confederations and combinations, but by a timely care to 
prevent great collections of men from being assembled m the same 
vicinity Leagues thus formed and strengthened may overawe or overset 



JVofejto§i8 373 

the power of any State ’ But Paley, writing in 1785, was probably thinking 
of the Gordon riots of 1780 and of ‘combinations’ of workers, and he would 
have been the last to deprecate the existence of the Tory or, for that matter, 
of the Whig party ] 

28 Cf 1, p 255: even permitted societies should be kept under careful He insists 
supervision, they must be made to produce their rules and regulations from on State 
time to time, to render accounts, and to submit to visitation This should control 
particularly be the case with professedly religious societies , but it should also 
hold good of ‘free societies’, such as the East India Companies, which are 
never free m any but a relative sense, and must always be subject to a pre- 
sumption against their being left independent Cf. m, pp 245-6 

20 A capacity for rights and duties is only allowed to a corporation as a 
means to the pubhc benefit, and it is a condition of the exercise of that 
capacity that a corporation should act in that sense (m, pp 292-4). 

80 . Cf m, pp 293-4, where Scheidemantel requires confirmation of the 
by-laws of societies, regulation of the subscriptions of their members, the due 
rendering of accounts, and confirmation of their appointments of officers 
of their own, cf also n, pp 204sqq , on the necessary limitations and the 
proper police supervision of guilds, and in, p. 248, on the constitution, 
structure and government of local communities (which are instituted ‘ by 
command of the Sovereign’, and must exercise their rights of legal coercion 
in his name) 

Scheidemantel totally rejects any idea of autonomy [as belonging to 
societies] law is the declared will of majesty the rules of a privileged society 
are merely a matter of contract between its members, and they only acquire 
avil obligation ‘when majesty arms them with obligation’ (1, pp. 164-6) 

Customary law, he thinks, is often really a matter of wilful disobedience 
it generally arises through ‘culpable heedlessness or malice ’ , m any case it 
has no validity if it contravenes reason, or the purpose of the State, or law 
(i.P 225) 

81 ‘No good prince, however, will take it for himself except in case of 
necessity’ (m, p 293) 

32 Thus Scheidemantel includes together, under the head of pubhc Scheidemantel 
societies, not only ‘ colleges ’ [of magistrates] which have been instituted for the treats 
purpose of exercising powers of government, but also churches, academies, associations 
privileged trading companies and local communities which the government as Slate 
has recognised as pubhc, and in the same way he lumps together, under the institutions 
head of private societies, the privileged as well as the unprivileged, and 
the simple (1 e the relations of husband and wife, parent and child, and 
master and servant) as well as the compound (households, fraternities, 
guilds), in, pp 244-50. Elsewhere he treats schools and universities (n, 
pp 1 83 sqq ), academies and learned societies (ibid pp 1 94 sqq ), and guilds 
(ibid pp 204sqq ), purely from the point of view of their being ‘police’ 
institutions of the State [1 e institutions which enable the State to supervise 
the behaviour of its members]. He even makes ‘domestic societies’ subject 
to the general rights of majesty under which all societies have to live and 
move, m, pp. 249, 294-7. 

88. In his Staatslehrc [Works, iv, p. 403) Fichte remarks that the low view Fichte's 
of the State which is commonly held may be seen, inter alia, ‘ in the zeal for similar 
liberty, 1 e. m lawlessness of acquisition , in the contention that churches, mew 
schools, trade-guilds and fraternities — indeed, almost everything that cannot 
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be expressly referred to civil legislation — are not State-institutions, but in- 
stitutions proceeding from private persons’, with which the State is only 
concerned in connection with its duty of protection. Fichte is especially 
concerned to make the guild a definite State-institution (with a fixed 
membership determined by the Government, and with tests of skill imposed 
by it, etc.) , cf his Natunecht, n, p. 58 {Works, m, p 233), and his Rechtslehre, 
n, P 55 1- 

84 Thus we find Kant — especially in the appendix to the second edition of 
his Rechtslehre, 1, no. 8 {Works, vn, pp. 120-3), ‘on the rights of the State in the 
way of inspecting perpetual foundations on behalf of its subjects’ — placing 
a definition of the Stiftmg m the forefront of his argument. It is ‘a voluntary 
beneficent institution, confirmed by the State, which has been erected for 
the benefit of cert am of its members who succeed to one another’s rights 
until the tune of its final extinction’ But [though he thus admits their 
continuous life,] he proceeds to explain that these ‘corporations’, in spite of 
rights of succession, and in spite of the constitution which they enjoy as 
corpora mystica, may be abolished at any time without any violation of right. 
Wien he comes to details, he applies this theory to benevolent institutions 
for the poor, invalids and the sick, to the Church as a ‘spiritual State’, to 
schools, to the nobility as a ‘temporary guild-fellowship authorised by the 
State’, to orders; and to foundations based on primogeniture [1 e to what 
we should call entails or family settlements] 

In another passage of the Rechtslehre (n, note B, loc cit p. 142) he starts 
from the idea that ‘ there cannot be any corporation in the State, or Estate, 
or order, which can transmit land as owner, according to certain rules, for 
the exclusive use of succeeding generations, ad infinitum' He proceeds to 
give as examples the ‘order of knights’ and the ‘order of clergy, called the 
Church’, but he also adds, as another and parallel example, ‘pious founda- 

85. Loc. cit pp. 120-3, *42-3 

86. It is the secularisation of ‘commandenes’ [the relics of the old 
Teutonic Order m East Prussia?], and of ecclesiastical endowments, which 
Kant more particularly justifies — and indeed not only justifies, but demands. 
Though he supports his demand by an appeal to the change in ‘public 
opinion’ which has been produced by ‘popular enlightenment’, it is signifi- 
cant that he thinks it a sufficient warrant for secularisation if the support 
previously given to endowments by ‘popular opinion’ has been withdrawn 
‘merely by the leaders who are entitled to speak on its behalf’ (loc cit. 
pp 1 2 1-2, 142-3) 

But Kant desires equally to eliminate the system of Estates, and more 
especially the hereditary Estate of the nobility, loc. cit p. 123. He even 
denounces any separate institution or pious foundation for chanty or poor- 
relief, arguing that the only proper system is one of State-provision, by means 
of regular contnbutions made by each generation for itself, m the form of 
legal and compulsory payments, loc at pp. 120-1, 144 [Kant’s argument 
— that each generation should meet its own problems, without the aid of the 
pious benefactions of the past — is characteristic of an age which was shaking 
off the yoke of a past which it supposed to be outworn, and proclaiming the 
nght and duty of each generation fare da se, cf Paine’s repeated phrase that 
‘each generation is competent for its own purposes’, and compare also his 
scheme for the complete transference of all poor-relief to the State {Rights of 
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Man, Part n, c. 5) with Kant’s simila r proposal. Hegel, m his Philosophy of 
Law, §§242-5, speaks of the fortuitousness of alms -giving and charitable 
institutions, and praises, in comparison, a system of obligatory general re- 
gulations and orders. He is particularly critical of the boundless charitable 
foundations in England ] 

87. J n. et g. vn, c. 2, §§21-3 After dealing with these ‘peculiar sub- Pufendorf on 
ordinate bodies’, Pufendorf proceeds to treat of appointments to public associations 
offices [thus connecting associations with the working of the State]. 

88. Pufendorf makes an exception m favour of ‘colleges’ which proban 
debent, such as the Christian communities in ancient Rome Apart from this 
exception, he treats as corpora illegitima not only bodies which are formed for 
inadmissible objects, but also those which have arisen absque consensu sum- 
morum imperantium 

Like Hobbes, he divides all corpora (including both the legitimate and the 
illegitimate) into the two species of ‘regular’ and ‘irregular’, according as 
there is a proper umo volmtatum, or some other bond of union (e g. conspvratio 
produced by affectus, spes, tra or the like). 

89. Accordingly, m a State which has grown from the union of a number 
of bodies, these bodies must surrender to it whatever is necessary for it a 
State which allows bodies to enjoy independent rights m public matters 
is a State which renounces part of its impenum and becomes irregularis et 
biceps. 

40. While the State is entirely and absolutely represented by its Sove- 
reign, it is otherwise with ‘bodies’, here acts done by the rector (or coetus) 
who is entrusted with the regimen corpons can be deemed to be the actio 
totals corpons only when they fall within the corporate sphere, as duly 
delimited in accordance with the constitution and the laws Outside that 
sphere, the agents are personally liable. Pufendorf also regards a ‘pro- 
testation’ against the decisions of an assembly [i.e the defiance of a ‘body’ 
by some of its members] as permissible, and he holds that in a dispute 
between a corporation and its members non corpus judex ent, sed cimtas, cm 
corpus subest 

41. J n et g vi, c 1, § 1 Quemadmodum corpus humanum ex diversis membru 
comparator, quae et ipsa, m se considerata, corpomm instar pros se ferunt — tia et 
cimtates ex mmonbus cioitatibus constant 

42. Thomasius, however, confines the idea of societas maequahs to the com- 
munion between God and man, and he divides merely human societies into 
rraxtae and aequales. He does not, therefore, use the distinction of ‘equal’ 
and ‘unequal’ societies m determining the relations between the corporation 
and the State, cf Instil jur. dui. 1, c. 1, §§93-1 13. In a similar way we find 
Mulleins (Instit 1, c. l) Praschius (§§6— 1 1 ) and other writers, employing 
this distinction only m order to point out differences of internal structure in 
the two sorts of society [and not m order to explain their external relations 
to the State] 

48. Cf n. 156 to §16, supra: see also Pufendorf, Elan n, 6, §20 (where 
he apphes the argument against guilds). 

44 Introd mjus publ umv , P. spec, n, c. 4. 

45. Loc. at §7 n. p. If the Ruler tolerates collegia mjusta et improba, these J H Boehmer 
bodies have effectus cuttles, but if he disapproves of them, even the justest of on corporate 
such ‘colleges’ (e.g the early Christian communities) are instantly destitute bodies 
of all rights. 
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Their 46 . Loc. at. §9 n. r More especially, these ‘public college*’ must render 

property accounts to the sovereign , and they cannot dispose of their property without 

his consent. This is the case with bona emtatum, commumtatum, acadermarum, 
vnrno et eedesurrum — quid emm aliud sunt quam coetus publm? 

Their power 47 . Cf n, c. 3, §§16-28 and c. 4, §12 Boehmer ascribes legislative 

of legislation activity exclusively to the Sovereign, and he explains the legal validity of 

customary law, of foreign law [m cases of private international law 9 ] and of 
‘statutes’ [1 e by-laws of corporations], by h is having given them his ap- 
probation. He regards municipal self-government m general not as a right 
belonging to municipalities ( stadtisches Rechi), but as a form of legislative 
authority delegated to magistratus inferior es The by-laws of collegia et corpora 
[1 e corporate bodies other than municipalities], m regard to their own 
affairs, are in his view merely pacta among the members, requiring, as such, 
subsequent confirmation by the sovereign. But the sovereign may go 
further he may make even these by-laws [though they are only internal 
pacta] dependent on his previous sanction, and he is acting rightly if he does 
so In any case, he has the two rights of mspectio and directio . he can cancel 
by-laws which are an abuse, and he can, m general, prescribe the procedure 
to be followed in any respect 

Their power 48 Cf n, c. 3, §26, c 4, § 12 n u, c. 7, §24, c 8, § 13. Junsdictio and the 
of jurisdiction power of punishment belong only to the Sovereign or his delegates, collegia 
and societates aequales have no junsdutio or jus pumendi They may appoint 
arbitn for themselves, but they can never appoint judices without being guilty 
of majestas laesa. They may determine by pact that there shall be certain 
‘conventional’ punishments, but they must leave to the Superior the carrying 
of them into effect 

Their power 49 Boehmer argues (n, c. 9) that, while all ‘societies and colleges’ need 
of imposing a ‘common chest’, an administrator [or treasurer], and subscriptions from 
dues on their then members, there is a difference in this respect between the equal and 
members the unequal society in aequah societate obhgantur membra ex pacto, in inaequali 
ex impeno. The Sovereign alone has a right of taxation Any person other 
than the Sovereign who imposes a contribution must act either ex imperantis 
indultu espresso oel tacito, or ex consensu subditorum he can never act suo jure 
In case of necessity, however, the consent of a majority is sufficient [1 e. it 
counts as the consensus subditorum] , and Boehmer even allows that, tempore 
extremae necessitatis, a community [which would otherwise need the per- 
mission of the Sovereign] may act on its own authority — though he adds that 
this should rather be explained as proceeding ex praesumta voluntate imperantis 
Seen 46 supra. 

Their 60 . According to n, c. 6, there can be no public office mu ah Imperante 

officers In order, therefore, to appoint ‘ magistrates ’ for themselves [i.e. to appoint 

the officers of any society to which they belong], subjects require the per- 
mission of their Ruler If they choose consules, for example, they are acting 
non suo, sed Imperantis nomine they are therefore responsible to him, and he 
may deprive them of their right of appointing, and make his own nomina- 
tion, if they abuse their nght of choice. Indeed, the Sovereign cannot allow 
a right of free election without disturbing his ‘majesty’ , and for that reason 
he generally requires that his sanction shall be necessary for all elections 
(§ 6 n m) We may notice especially how Boehmer, m dealing with the duty 
of municipal magistrates to render accounts — a duty which, he holds, 
cannot be effectively abolished by any prescription or privilege to the 
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contrary — bases it upon the fact that the municipal magistrates really 
conduct their administration as public officials, nomine Imperantis (§§7-8 nn 
n and 0). He also holds that an officer of a corporation can never be legally 
prevented from appealing to the Sovereign (c 6, §q) 

51 . Cf n, c 3, §§56 sqq., and esp §64 n 6 Privileges which run counter Their 
to the public good — such as a prunlegium senatui datum de non reddendis ratiombus privileges 
de boms cwitatum , or again a monopoly — are absolutely void Privileges which 
may become prejudicial in altered circumstances, as so many of the pnmlegia 
collegiorum readily may, are subject to recall. 

52 Cf n 46 supra, and see also n, c 10 (esp §§7 and 17-18) on the jus 
Imperantts area dSecmora [1 e m regard to res n idlius]. But he defends himself 
against the reproach that he is depriving towns of the ownership of their 
property by his arguments (c 6, §8 n o, m, c 3, §5 n c) 

58 Introd in jus pub! imui c 2, §§9-10 In the following section (11) he Boehmer 
argues acutely that on this basis international law is neither jus publicum nor on public 
jus privation, inasmuch as actiones gentium fall into neither of the two categories and private 
[1 e that of ‘ public ’ and that of * private * actions] which are required by the law 
conception of the State, but are simply hberae [On Boehmer’s argument the 
actions of States when regarded as powers or gentes m the international 
system (or want of system) are neither private actions, done by private 
citizens or private bodies or the pnnee in his private capacity, nor pubhc 
actions, done by citizens in their public capacity or the pnnee m his 
capacity of a public person They are liberae , or indeterminate So Boehmer 

seems to argue, but it is difficult to see why the actw of a gens, if the act is 
really that of the gens (and not, for example, that of a casual pirate in the 
West Indies, of English nationality, who happens to plunder a French ship), 
should not be regarded as an act of the Prtnceps qua tahs, or of citizens 
qua membra Reipublicae We can hardly say that the gens is not the State But 
the use of the separate word gens in international law (like the use of the word 
‘power’) has led to a divorce between the theory of international and that 
of internal relations, which is only slowly being abolished ] 

54 He deals (u, cc 4 and 5) with (1) the jar imperantium circa collegia et On ‘public 
umversttates and (a) their jar circa sacra In dealing with the former subject, colleges' 
he refuses to allow that ‘pubhc colleges’ have anything more than the 

status of ‘private colleges’ when regarded in their nature as unioersitates 
and compared with the Sovereign (e g they have not jura reipublicae, as 
he has, but only jura collegiorum they have not a jus fisa, as he has, and so 
forth). They are only suo modo publica [‘public — m a way of their own’] m 
virtue of the Ruler having greater rights over them and their property than 
he has over individuals and their property [In other words, they are public 
in the sense of being under public control, but not in the sense of having 
a pubhc position ] Cf nr, c 3, §5 n c 

55 Jus publicum, as TiUus uses the term, mcludes only the relations of the 
Imperans, as such, to his subjects. 

56 . Cf. eg Danes, §§661-3. 

57 . In the second book of his De jure cimtatis, which is devoted to the rights Huber’s 

of the subject, Huber proceeds — after dealing first with persons m general classification 
(s i,c 1 ), then with the family (s 1, cc. 2-6), and then with citizens (Burger) of umver- 
and the differences among them (s. 2) — to treat, in sect. 3, De jure umversita- sitates 
turn. Under this head he discusses the umversitas tn genere (c. 1), guilds and 
trading companies (c. 2) , universities (c. 3) , religious societies (c. 4) , local 
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communities (c. 5) , the responsibility of smguli ex facto umversitatis (c. 6) ; and 
the hierarchy of the Roman Catholic church (c. 7) He follows a similar 
order in Instil Reip sect, n 

58 . Dejure civ. n, 3, c 1, §§3 and 19. He remarks, however, that the name 
of societas is often given to bodies quae maxtme sunt umversitates, and he cites 
the East India Companies m Holland as examples 
Their 59 . De jure civ. n, 3, c. 1, §§10-14, 24 Huber’s full definition of the 

definition umoersitas is coetus stve corpus subditorum alicujus cuntatis, sub certo regtmtne, 

and their permtssu summae potes tails, ad utihtatem comrmmem sociatus The regimen of a ton- 

powers versitas may be conceded (as it is m the State itself) to one or more persons, 

or to the majority of the members (§20), but the concession must always 
be limi ted [as regards ‘universities’ other than the State] to the narrowest 
scope of action that necessity will permit, in order that the power of the State 
may be weakened as little as possible (§34). Umversitates prohibitae, even 
when they are actually tolerated, exist only de facto, and not dejure, but a 
period of toleration has the effect of tacit approbation (§§26-30) Associa- 
tions which are not for the real benefit of the socn or the State are to be 
suppressed (§§31-3). 

Their flO Huber, Dejure civ. 11, 3, c. 6, §§9 and 19-20 potestas rectorum umversi- 

authonty tatum pendet a tenore mandati quod habent a summa polestate, a qua jus suum habet 

derived umoersitas The rectors do not ‘represent’ the umoersitas: they have no prae- 

from the fectura other than what is derived from the Sovereign: quod agunt, non ad 
State mandatum popuh, sed Principle, exigendum est 

He uses similar language in Prael Dig m, 4, no 4. umversitates reipubhcae 
subordmatae cannot appoint permanent representatives, because they are 
unable modum et finem potestatis concedere sms rector ibus, sed . . quidquid habent 
juris id accipiunt ab eo penes quem est summa potestas; provide qm id genus imiversi- 
tatis praesunt, non repraesentant populum umversitatis, sed potestatem summam cut 
parent Corporations may therefore give an authorisation m a particular 
matter of legal action, which has a binding effect on those who consent, but 
they cannot vest tlieir officers with a general power of binding the whole 
corporation (which explains, inter alia, the lex 'Cimtas'), cf. Dejure cui. a, 
3, c. 6, §§3sqq and Prael 111,4, no 4. Nor can corporations devolve on their 
officers a jus contnbuendi ( Dejure civ n, 3, c 6, § 18), or ajunsdictio (ibid. §21), 
for any jurisdiction that they have is derived from the State (ibid m, 1, c. 6, 
§8). Finally, they can only make by-laws if they are authorised to that 
effect, and subject to the sovereign’s right of giving his sanction (ibid. 1, 
3, c. 6, §§59«iq*. u > 3. c. a, §§25sqq., m, 1, c. 2, §§i4~*7)- 
Schmier's 81 . Schmier, Junsp publ umo. v, c. 1, nos. 87-114, where, after an ac- 

theory of count of the umoersitas m general, there is a discussion of local communities, 

corporations universities, guilds and trading companies Schmier expressly bases the 
requirement of State-concession on the ground that regimen, tmpenum seu 
junsdictio ad unwersitatem conshtuendam necessana neqiat ex alto fonts quam summae 
potestatis largitate ui mfenores denvan (no 92). When he comes to details, he 
makes a grant by the State the source of the corporation’s right of choosing 
officers, administering property, imposing taxes, exercising jurisdiction, and 
generally enjoymg autonomy and self-government, cf v, c. 2, nos. 53-64, 
and also c. 3, nos 69-79. 

62 Ibid, m, c 3, no. 20. 

Similar 68 Cf. eg Krattmayr, Grundnsz, §19. Subjects may form ‘particular 

theories societies’, but such societies enjoyjura commumtatis only m virtue of the assent 
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of the State, and they are thus subject to a jus supremae mspectioms et chrectioms 
on the part of the territorial prince We may also note that even Pufendorfs 
ideas, and still more those of Hert, are partially in agreement with this 
trend in the natural-law theory of society 

64 . See n. 6, supra. 

6fi Instil §§838-9 Wolff adds, in §849, that it is only societies whose 
objects are inadmissible which give rise to no rights and duties 

66. Instil §846 The laws of a society are prescriptions relating to matters Wolff 
‘which must always be done m one way, and that only, if the purpose of the on the 
society is to be secured’. ‘All societies, therefore, must have laws, and inherent 
enj'oy the right to make laws’ they have also the right of threatening rights 
punishment and of actually punishing offenders Each new member of societies 
promises, expressly or tacitly, that he will observe the laws, but since the 

laws of a society retain their authority by virtue of the consent of its 
members, the society has the power of abrogating or amending its laws, or 
of making new laws Cf §853. 

67 . Wolff finds a justification for requiring the Ruler’s assent to the aliena- 
tion of the property of a local community in the fact that it is incumbent 
upon him to see to the common interest, and, again, that he has a dominium 
emmens over such property — as mdeed he has over all kinds of property 
(Instil §1129) 

68. S. Cocceji, Nov syst. TV, §280 constituitur tale corpus consensu cf §205, Similar 
on the principle of par ratio as between all corpora et umoerntates and the State views in 

[1 e what is true of the State is equally true, or no less likely to be true, of other German 
corporations]. writers 

69 . Hemeccius, Elem jur nat n, §§13-2'). The basis of the State’s au- 
thority over corporations is the natural-law principle that, while in every 
society ‘the well-being of the society is the supreme law of its members’, the 
‘utility’ of the ‘greater society’ must take precedence, in a ‘compound 
society’, over that of the ‘lesser societies’ contained in it 

70 Danes, Instil junspr unui Prase §§17-23 ,P spec §§550-6,674-8 He 
denves the existence of associations from the contract [by which they are 
formed] , but he bases the authonty [of the State] over corporations on the 
principle that in a ‘compound society’ the relation of the subardmata to the 
subordtrums societas is like that of the socius to the societas, and therefore the 
interest of the ‘greater society’ takes precedence in the event of a clash of 
interests (§§554sqq ) He therefore includes among the jura majestatis the 
jus ejfciendi tie societaies partiales fini uiilitahque cmtatis sint impedimenta , and 
(consequent upon that right) the further right of legitimising as ‘just ’ such 
societies as are compatible with the purpose of the State, and of abolishing 
others as ‘unjust’ (§§674sqq ) 

71 . Syst nat §§327-47 A similar view reappears m the Junspr pos Nettelbladt’ s 
§899; but in §853 a distinction is drawn between (1) jura univer si tolls, theory of 
whether ongmana or contracta, and (2) rights which belong to magistrates associations 
constituti in imwersitate ex concessions Supertorts, and are therefore exercised 

by them in the name of the State, and not in virtue of their representing 
the umoersitas 

72 . In his Syst. nat. Nettelbladt first classifies societies by their purposes Their 
(§348), and then proceeds to arrange them, by a variety of criteria, into classification 
naturales et non naturales (§349), sunphees et compositae (§§350-1), perpetuae et 
temporanae (§352), hcitae et illicitae (§353), and aequales et maequales (§§354-61). 
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78 . To the category of soctetates which are aequales and also (if only in 
cases of doubt) cum potestate, there belong both (1) collegia, or soctetates stm- 
plices plunum quam duorum membrorum, and (2) corpora, or soctetates compositor, 
the members of which are themselves ‘ colleges’ (§354) In these collegia and 
corpora there are present certain peculiarities — which do not, however, pre- 
vent their being included in the category of societas aegualis — such as a 
directonum societatis (§357), a pecultare collegium repraesentativum (§358), and 
deputationes coUegn for particular issues (§359). 

74 . Syst. not. §361. 

75 . The jura soctaha societatis which appear in Nettelbladt’s theory 
are the admission and exclusion of members (§§364*qq and 407) , the ap- 
pointment of tmperanies, dtrectores and officiales (§367) ; the power of disposition 
in regard to their own assets (§407) , the right of meeting and m a kin g de- 
cisions (§§374sqq ) , autonomy (§§398-9) , a potestas judicandi in regard to the 
affairs of the society (§413) , self-government, including the right of self- 
taxation (§407); and finally the right of disposing of the property of the 
society — though the property itself is [not an inherent right, as the right of 
disposing of it is, but] a jus societatis contraction (§396). Only as regards equal 
societies possessing potestas does Nettclbladt assign all these jura soctaha 
societatis to the society itself In the case of equal societies without potestas, 
they belong to a third party in the case of unequal societies, they belong to 
the tmperans or superior On the other hand, he regards the ownership of the 
property of the society as belonging in case of doubt — even in the two 
latter sorts of society [the equal society without power, and the unequal 
society] — to the community itself, and not to the person who wields au- 
thority (§396). 

70 In an earlier passage of his Systema natmale, where he is seeking to 
determine the nature of the societas composita, Nettclbladt deals with the in- 
clusion of ‘moral persons’ in a higher unity as its ‘members', but he draws 
attention to the facts (1) that it is not all the societies within a society which 
are members of it, and (2) that not every society whose members belong to 
other societies is a ‘compound society* (§§350-1) He proceeds, in the same 
context, to distinguish between (1) the position of a corpus composed of 
collegia which have social objects of their own, and (2) the position of a 
collegium divided into mere ‘deputations’ or sections (§359) In a later 
passage, where he is dealing with the theory of membra cmtatis, he treats in 
some detail of the position of ‘moral persons’ as members of the State 
(§§1588 and 1226-50) 

77 Syst not, §§1227-30, where he includes among the ‘public societies 
which are eminently such’ collegia seu corpora ordinum and collegia optmatum, 
but not the collegia senatona in a democracy. 

78 Ibid §§1231-4. On the other hand, these ‘societies which are 
magistracies’ [ic administrative or judicial Boards] may possess the jus 
magistrates itself [not as of right derived from the sovereign, but] either jure 
propTio or jure adnumstratono , and they may m addition acquire special 
privileges. 

79 Ibid. §§1235-7. In this case [1 e. as regards ‘public societies strictly 
so called’] the place of the jus magistratus is taken by a jus ad certas functumes, 
regimen reipubhcae concementes, obeimdas absque comgeruh potestate. 

80 Ibid §§1238-40. These miner si totes personarum [such as territorial 
communities] may be either orduiatae or morduiatae : they may, or may not, 
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have magistrates of their own, and they may be governed either by a 
collegium or a persona Circuit [the German Kretse, roughly analogous to our 
English counties] belong to this category, but ‘circles’ which are the mem- 
ber-States of a federation are themselves systemata Rcrumpublicarum 

81 . Ibid. §§ 1341-3, 1347, 1350 In any case of doubt, we can only regard Private 
the society itself as the ‘Subject’ or owner of this authority, but an m- societies 
dividual, or a part of the society, may also be such a ‘Subject’ (§1345) 

82 Ibid §§1343, 1347, 1349-50 Nettelbladt does not go into any State-control 
further details about the extent of State-control over corporations when he of corporations 
is dealing with Natural Law It is from positive law, and from such law only, 
that he seeks e.g to derive the limits upon the rights of local communities, 
churches and families to alienate property, Junspr pas. §903. 

88. Ibid §§1343-4. 

84 Ibid. §§1345, 1348. It goes without saying that this argument refers 
primarily to the position of the evangelical church m Germany 

85 . Achenwall, Jus Nat , Proltg §§82, 91-7, and n, §§3sqq On this basis Achenwall 
Achenwall too makes every contract between more than two persons for the on the social 
formation of a society produce a jus sociale universonm in stngulos (11, §8) , and authority of 
he regards a societas aequahs as one in which this jar, or social authority, re- associations 
mains with the whole community, and nothing more than a praerogatwa, or 

a praecipua obhgatio (in any case nothing m the nature of an impenum), 13 
vested m a single person or body of persons (n, §§33-31). 

86. Hoffbaucr, Naturrecht, pp igosqq , where a distinction is drawn The mews of 
between ‘essential’ ( unmanentia ) and ‘incidental’ ( transeimtia ) rights of Hoffbaucr 
societies, and where ‘social laws’ and ‘social authority’ (in its three species 

of directorial, executive and inspectorial) are treated as being essentially 
mvolved in any contract for the formation of a society. Hoffbauer also 
speaks of societies as having officials of their own — but not, he adds, inde- 
pendently of the Ruler, and he differentiates ‘equal societies’ in which all 
the members must concur from ‘unequal societies ’ in which there is not 
such general concurrence 

87 Ibid p 288. But Hoffbauer adds that these ‘private societies ’cannot 
employ any coercive authority to vindicate their rights against their 
members. 

88. A L von Schlozer, Allg Staatsrecht, p 70, § 19, vin Schlozer cites 
as examples ‘musical clubs’ and ‘the Church’ 1 

89 . W. von Humboldt, Idem, pp. 41 sqq , 83, 1 13sqq , 1 15. 

90 It is sufficient to refer to the way m which Mevius ( Prodromus , v, § 19) Mevius 
eulogises ‘ subordinate societies’ as the foundation and mainstay of the State in praise 
The most important task of politics, he urges, is concerned with bona of groups 
famiharum and with corporum, coUegtorum, urbium formatio , the prosperity of 
civil society and that of its contained groups are mutually dependent on one 
another; and there must be a happy mean between the independence of 
corporate bodies and then subjugation to the political Whole On the basis 
of these ideas he will not refuse liberty of meeting and association simphater, 
but only when there are causae publtcae, curae mperantvum c •ditae (v, §36) 

We may also remember the views of Leibniz [cf supra, n 6]. 

91 . Montesquieu, it is true, regards the monarch as source of all 
authority, but he also believes that constitutional govemir , and therefore 
true monarchy, is impossible unless authority is diffused through canaux 
mqyens, and thus made, as it were, to flow into a Delta of pouvoirs intermidiaires 
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subordonrUs el dependants. There is therefore need for the prerogative* des 
Seigneurs, du Clergi, de la Noblesse et des Vi lies, a* well as for political bodies (Le. 
parlements) to declare and preserve the laws {(UpSt des loix). Any destruction 
of these intervening powers must produce, if not a Republic, at any rate a 
despotism, as was shown, for example, in the case of Law’s operations in 
France [1716-ao] and in the conduct of Ferdinand of Arragon. See the 
Espntdes lots, n, c. 4,cf alsoni, c 7,v, cc 9-1 1 (where Richelieu is criticised), 
vi, c 1 and vm, c 6, and cf the argument, m v, cc 14-16, that despotism, 
as distinguished from monarchy, is based on uniformity, equality, centralisa- 
tion and the lack of all qualifying and moderating elements 

02 We need only refer to the account which Moser gives in his Patnotuche 
Phantasien of the struggle of towns and guilds and leagues for liberty (1, 
nos. 43, 53, 54), and to his glorification of the Hansa (t, no 45, m, no 4g) 
In the course of this glorification he hazards the remark that if ‘ the towns 
and guilds and leagues’ had won the day in their struggle with the tern- 
tonal pnncipality, there would be sitting to-day at Ratisbon, ‘side by side 
with an insignificant Upper House a united body of associated towns 
and communities for dealing with the laws’ which their forelathers once 
imposed on all the world, and then ‘it would not be Lord Clive, but a 
counsellor of Hamburg, who would be issuing his commands on the Ganges ’ 
0, n ° 43)- 

We may also note Moser’s historical accounts of the glory and the decline 
of fraternities and guilds (1, nos. a, 4, 7, 3a, 48, 49, n, nos 33-5), and, more 
especially, his disapproval of the attack made upon them by the Recess of 
the Imperial Diet of 1731 (particularly in regard to the obligations of 
honour* imposed by craft-guilds, 1, no 49) We may equally note his general 
derivation of the constitution of the [German] territory, or Land, from a 
union of the ‘Fellowship’ type between free proprietors of estates, followed 
by an analogous process of Fellowship-formation among manumi tted serfs 
and freemen who were not proprietors (In this last connection there are 
several passages in Moser which deserve notice , e g in lit, no 54, he refers 
to the institution, by lords of manors, of ‘ a mutual protection society and 
articles of fraternity’ among the peasantry, who then institute ‘articles as 
between themselves’ for their own domestic concerns f Again, m in, no 66, 
he treats of ‘ the origin and advantage of what are called Hyen, Echten and 
Hoden' among free men who have not a plot of land of their own cf p 353, 
where he remarks that ‘such a Hods was something m the nature of a guild 
chartered by the State, which could freely pass a rule about itself, and by 
such means maintain the rights of free men’, cf also rv, nos 63-4 ) 

Finally, we may also refer to Moser’s account of the origin of territorial 
Estates from leagues and confederations, and of their development into a 
body which represented the whole territory as a Landschaft [or local Diet], 
rv, no. 5/ 

98 Ibid n, no a and m, no. ao ‘every civil society, great or small’, 
should ‘properly be a legislature for itself’, and should not form itself on a 

* The German is Handwerksehre. The guilds imposed standards of decent work 
Hegel in his Philosophy qf Law (§§249-54) speaks of society as assuming a moral 
character in corporations, and of the individual as having his ‘honour’ m and 
through his corporation. 

t This may remind us of the ‘ frith-guilds ’ and the later ‘ bank-pledge ’ in our own 
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general plan or on philosophical theories Cf also iv, no 41 (‘each Gau and 
Hof ’ [or, as we might say, each hundred and manor] had of old ‘its own 
autonomy’), and in, nos 54, 66 

94 . For Miser’s views in regard to towns, cf 1, nos 43, 53, m, no ao On towns, 
(every small town ought to have its own particular political constitution) , guilds and 
and 1, no. 39 (where he opposes the exemption of the servants of country- rural groups 
landowners from civic taxes) For hu views about guilds, cf 1, nos 2, 4, 

48-9, n, nos 32-5, and as regards rural communities, cf n, no 1 (on 
the sovereign right of each peasant community to exclude strangers and 
sojourners) and 11, no 41, in, nos 43, 52-3 

95 Cf. e g the proposals for the founding of a company for world-trade Proposals 
by the united towns of Germany (1, no 43) , the founding of a separate for new 
college of advocates [like our Inns of Court] with an exclusive corporate associations 
constitution (1, no 50) , the founding of a ‘circle-association’ for putting a 
stop to distilling in the event of a shortage in com (1, no 64) , the starting of 
a company for conducting trade m com on the Weser (1, no 32) , etc 

06 . Loc cit hi, no 20, p 71. 

97 J n etg v n, c 2, §§21-2, cf nn 37-40, supra 

98 Pufendorf deals with corporate property 111 Elem. jurispr unto 1, Pufendorf 
def 5, §§5-6 Propria sunt non solum quae ad personas smgulares pertinent, sed el on the 
quae ad personas morales conjunctas ecu societates qua tales Neither third parties, rights and 
nor the members themselves when they are not ‘conceived as the whole duties oj 
society ’, own any right in such common property But m addition to common corporation s 
property of this description, winch is in the plenum dominium of the society, a 

society may also possess property of another description, where the ‘use’ 
belongs to ‘individual members’ (singuli) — and indeed (Pufendorl adds) 
there are many cases of such property where the ase is open also to extranet 

Pufendorf also deals (hlem 11, def 12, §28, J n et g vu, c 2, §22 and vm, 
c 6, §13) with obligations incurred by a corpus in consequence of the legal 
transactions of its rector or coetus He assumes, like Hobbes, that in such cases 
the corporate property is liable for the satisfaction of the claims of its 
members, but where the claims of third parties are concerned, he holds that 
the individual members arc responsible, each of them pro rata — though if 
there be refusal to discharge a claim, each can be made responsible for the 
whole amount 

Finally, he deals with delicta umversilatum (7 n el g vm, c 3, §§28-9, De 
off hom el civ 11, c 13, § 19) He expounds the usual theory, but he suggests 
that innocent individuals should not be included in any punishment, and 
that all pumshment should cease with the disappearance of the persons who 
were concerned in any given delict He justifies the latter suggestion on the 
ground that, though there are certain attributes, such as possessions or 
rights, which belong to the umvcrsitas per se, there are others, such as learning 
or moderation or courage, which cannot be ascribed to a umversitas, nisi ex 
derwatione a smgulis To be deserving of punishment is an attribute of the 
second kind, for a umversitas, ‘as such’, has no animus merens pocnam [‘no 
intention deserving of punishment’] [Cf Grotius, supra, n 52 to § 15 ] 

09 . This is the view we find m Thomasius, Treuer and Titius, cf n 131 
to §16 

100. Cf. pp. 1 2 1-3 supra Gundlmg’s dissertatio de umversitate delmquente 
(cited by him m his Jus not c. 36, §§23 and 26, m order to prove the im- 
propriety of the punishment inflicted by Poland on the aty of Thom) belongs 
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to the literature of criminal law, and can only be discussed in connection 
with it 

Gundlmg’s 101 Cf nn. 160 and 163 to §16. Gundhng, in dealing with the contractus 
confuston of societatis, or, as he calls it, ‘mascopey’, and m treating of commwuo incidms 
corporation [1 e ‘quasi-society’, as Wolff terms it, n 163 infra], uses Roman law as the 
and partner- basis of his argument ( Jus not c 23, §§61-3) But (1) he treats a society as 

ship being a single ‘ Subject’ or owner of rights, and (2) he regards as contrary to 

Natural Law the positive-law rules which make it improper for a society to 
agree to exclude suits for the division of its common property, or which treat 
the death of its members as producing its dissolution (c. 25, §23) 

102. Cf. nn 58 and 59 to this section cf also Huber’s Prael. Instit 11, 1, 
no. 7 (cwilis homtnum societal, quae nec farmlia sit rue libera Respublica), and Dig 
m, 4, no 1 . 

108. Dig m, 4, no j, xvu, 2, no 2, Dejure civ n, 3, c 2, §2 
Huber's use 104 Thus a university is a Unwersilas, but gymnasia and elementary 

of the term schools are not, because they have no regimen certum, Dejure civ u, 3, c 3, Dig. 

univcrsitas m, 4, no 2. In dealing with groups of the type of the local community 
(1 mwersitates farmliarum), Huber treats via which have no magistrates of their 
own as not being mwersitates, even though they have common property, and 
he takes the same view of provinces, when they have no separate consutu- 
tion, with provincial Estates of their own, but are directly administered by a 
prefect (Dejure civ. u, 3, c. 5, nos 4, 18-22, Dig in, 4, no 2) 

105 Collegia magistratuum are not mwersitates, for they do not possess a 
scopus et usus a simuna republica dwersus et coeuntibus peculiarts (De jure cw n, 
3»C 5, §23)- 

His 100 This idea of a purely ‘collective’ (or ‘ bracket ’) Group-personality 

Collective appears m Huber’s theory of the res umversitatis (Prael Insttt 11, i, nos 4, 8), 

view of and of other forms of corporate property (Dejure civ n, 3, c 1 , §35) It also 

corporations appears in his theory of the legal transactions of corporations, and more 
especially in his view of the obligations which a unwersilas can incur. Here, 
in the usual maimer of his time, he refuses to recognise that a mwersitas 
can be bound by contract, except when omnes et stnguli have given a 
formal assent, or when its representatives have been acting within the 
terms of a specific mandate otherwise, he confines the liability of a mwersitas 
to cases where it has profited by some transaction [1 e where there has been 
a lucrum emergens ] , and he takes the general view that an obhgatio umversitatis 
entails a proportionate or ‘limited’ liability of all its members (as being the 
partes ex quibus totum compomtur) — cf De jure civ 11, 3, c 6, §§ 1— 18, Dig in, 
4, no 4 

We find the same idea of a merely ‘ collective ’ Group-personality in Huber’s 
theory of the delicts of a univcrsitas (De jure civ u, 3, c. 1, §§39-43, c. 6, § 13, 
Dig. 111, 4, no. 3), and of its capacity for being represented in a suit at law 
(Dig in, 4, nos 4,6) A similar trend appears in his treatment of the validity 
of majority-decisions While he derives it from the ‘social ’ or partnership 
element m a mwersitas, on the ground that the principle may have been 
agreed upon beforehand [by each individual partner] m the society, he also 
limits its application strictly, and that on the very same ground — e g he 
holds that it is only the [individual] consentientes and their heirs who ought 
to incur liability in virtue of an obligation [arising from a majority-decision] 
(Dejure civ n, 3, c. 6, §§23-4) 

Huber emphasises, again and again, the identification of the ‘collective 
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person’ with the sum of the members Ipsa unwersitas est persona (ibid c 1, 

§36) 1 pstm corpus sociatorum est unwersitas, non forma conjunctioms, ut aliqui 

argutantm {Instil 11, 1, no 7) 

107. See n 60 to this section. Huber accordingly refuses to recognise any His view of 
real autonomy of a society {Instil 1, 2, §§5, 12) It is not, of course, incon- the authority 
sistent with this that he should regard it as possible for a unwersitas (like any of corporate 
individual subject of a State) to possess not only dominium , but also impenum, bodies 
outside the State He concludes, however, that [though this is possible] it is 

not really the case with the Societas Indica [the Dutch East India Company], 
for the Company only exercises an tmpertum belonging to the United Pro- 
vinces De jure cw n, 3, c 2, §§14-21,0! also §29 

108. The only distinction wluch Huber draws between societates and His meiv of 
collegia — bodies which he regards as in other respects very similar to one the relation 
another — is that the majonty-pnnciple is the rule m the latti r, and the ex- of partner- 
ception m the former If, therefore, the rule ol the majority is introduced ships and 
mto it by an agreement among its members to that ellect, a societas is thereby corporations 
transformed into a corporation It is thus that societates arc often raised to 

the position of unwersitates {jure universitatis donantur) this is what happened 
to the Roman companies of tax-collectors, as u has also happened to modern 
colonial and trading companies, quae, quum pnmo fuermt Societates, dtmeeps in 
formam Cdlegiorum reductae sunt, rue older administrari passim t [De jure civ, n, 3, 
c a, §§2-13, Dig xv n, 2, no a) 

109 Vide supra, n bo to this section 

110 Aviewhki that of Huber appears in Schmicr seen 6 1 supra, and Schmier on 
compare what he has to say about the jura universitatis (Jttnspr publ uni v v, the umvi r- 
c 2, nos 52-64) and die delula unwersilatnm (ibid in, c 2, nos 95-104) with his sitas and its 
argument about the rights and duties of a umvenitas m regard to us members members 
(ibid v, c 3, nos 69-86) In di aling with this last topic, he speaks of the 
members as being in a position ol dependence which obliges them to render 
obedience and loyalty, but as having a corresponding claim on the society 

to promote their prosperity and to protect them, and he explains l>olh the 
position and the claim by the fact that the authorities of the corporation 
summam Poiestatem repraesentant, atque in tlltus virtute et participations mandata el 
judicia important 

We may also note the fusion of a natural-law theory of societas with a 
Roman-law theory of corporations m Micrachus (1, c 7), Felwinger (pp 908- 
24), Krnchen {Opus pol. 1, c 5, th 1-15), and Krcittmayr {Grimdrisz, 

Hu. 19) 

111 This result is already to be seen plainly in Huber He expressly The results 
says thatjur quo unwersitates utimtur est idem quod habent prwati {Dig 111,4, no 3)> of Huber's 
and he uses very p lain language in enunciating the view that the inherent mews 
rights which a unwersitas can claim for itself arc limited to matters connected 

with its possessions ( causae patnmoniales) (cf De jure cw 11, 3, c 1, §38) When 
he deals with the public-law rights of a corporate body, he makes them 
belong not to the unwersitas itself, but to its oHicers as representing the public 
authority 

112 J H Boehmer, for example, uses the conception of the societas Boehmer 
aequalis m order to justify the status ol the collegium seu unwersitas as una bases the 
persona morahs, and to prove the identity of this collective person tlirough all corporation on 
the changes m its membcrslup He goes on to make this conception tlic basis the societas 
of his theory of the possessions, the debts, and the legal transactions and aequalis 
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delicti of the unioersitas. indeed he makes it the basis of a general distinction 
between omnes conjimctim sumpti and smguli, which he uses again and again m 
connection with all these points (Introd tn jus publ unto., P spec n, c 4, § 1 
n. i, §3 n. I, c 10, §5 n pp) 

113 . See pp. 171-3, supra 

114 . See, as representing this whole line of thought, Nettelbladt, Syst. not 
§§1938-40 and Hoffbauer, p 288. 

115 Montesquieu, on the other hand, while he takes an ‘institutional’ 
view of corporations, champions their cause, cf. n. 91 to this section 

116 This is the case with Turgot (n 15 to this section) , and the same 
failure to distinguish between corporations and foundations appears m the 
debates of the National Assembly (see nn 20-3 to this section) We may also 
trace an unconscious transition from the idea of a society as being an associa- 
tion to the idea of it as being a State-institution or foundation in the theory 
of Scheidemantel — and this notwithstanding the fact that he interprets all 
groups as ‘associations’ (without seeking to distinguish between societas and 
corporation), and that he bases all the rights and duties of groups on a 
contract between their members, cf. m, pp. 244sqq. 

117 See above, pp 168-g 

118 This is particularly the case with W. von Humboldt, Idem, p 129 

119 See n. 128 to §16 In particular, wc find Huber expressly arguing 
that met without magistrates of their own cannot be umversitates , even when 
they have res communes, et earum nomine agere el corwmire possimt ut personae, for 
these rights, he contends, may be exercised wherever there is simple co- 
ownership [1 e the co-owners may act and meet m respect of what they own] , 
whether or no there is also a societas ( Dejure cw 11, 3, c. 5, §4) [Just as he 
allows some rights of acting and meeting to a village which is not a umoersi- 
tas, so] Huber would also allow merely tolerated societies (c g Anabaptists 
and Arminians) to enjoy the rights which arc necessary for their continued 
existence, although they are not imwersitates e g they should have the right 
of entering into contracts, though not that of receiving legacies (ibid m, 
cc 8-9, Dig. in, 4, no 3) 

120 See nn 154, 162 and 165 to §16 

121 . See nn. 155, 166 and 167 to §16 

122 On the extension of the conception of the ‘collective person’ in 
Hert and Gundling, see nn 160 and 163 to §16 It is also instructive to 
notice the line taken by Huber, when he is seeking to find the differentia of 
societas, as contrasted with unwersitas (This is a task which he essays in the 
course of an exposition of the contractus societatis — an exposition which is 
made to include a theory of the partnership m property between husband 
and wife, under the name of societas conjugans ) He entirely avoids the pit-fall 
of making the differentia consist m the absence of moral personality See 
Dig 17, 2, nos 2-13, and see also nn 108 and 1 19 to § 16. 

Boehmer, too, [makes no sharp distinction between unwersitas and societas, 
he] distinguishes a unwersitas from a societas negotiatoria only by the fact that 
it is not instituted ad commune lucrum et quaes turn, cf P spec n, c 4, § 1 n. t. 
Scheidemantel, in much the same way, applies the conception of the ‘com- 
posite’ person to families and partnerships also [as well as to corporations 
proper], w, pp. 244sqq. 

128 . The fundamental ideas [of this Fellowship theory] were expressed 
m England by Locke, n, c. 8, §§93-9 
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124. The fact that he even manages to establish a relation of this order 
between ‘natural’ and ‘positive’ feudal law shows how far Nettelbladt could 
go m this direction 

125 Cf supra, pp i24-6sqq, and nn I70sqq to §16 Nettelbladt Distinction 
accordingly makes the distinction between the status intemus of a society and of the 

its status extemus (§334) the fundamental basis of his theory of corporations internal 
Achenwall goes even further in drawing a hard and fast distinction and the 
between the internum jus of a society (n, §§6-13) and its externum jus (ibid, external 
§§ 14-22) in the one case [1 e as regards internum jus], he only employs position of 
the idea of a nexus juruheus sociahs. in the other, he uses that of a persona groups 
moralis 

126 See nn 65-70 to this section, and also nn. 75, 81 and 85-6 

127 Wolff, Instit §§841, 846, Heineccius, §14, Cocceji, §280, Danes, 

§762, Nettelbladt, §§336sqq , Achenwall, 11, §§24sqq , C von Schlozcr, 

De jure suff §3 ; Hoffbauer, pp 187, 192 

128 Cf nn 175, 178, 181 to §16 

129. Wolff, Instil §§979sqq , Nettelbladt, §§338-9, Achenwall, 11, 

§§32-9, Hoffbauer, pp 192-3 and 205sqq 

180 The argument of Achenwall deserves special notice m this connection Achenwall 
(n, §§24-8) All the members of a societas aequalis have identically the same on the hasi\ 
jus ac obligatio therefore the ‘ common consent of the members ’ must deter- of ma/onty- 
mine the means which are necessary for achieving the end of this society, and decisions 
where this common consent has not been given and declared in the original 

pact itself, it has to be expressed in conclusa formulated subsequently to the 
pact Inasmuch, however, as all the members cannot always assemble and 
give their consent to these later conclusa, an agreement ( lex socielatis pactitia) 
is made at the time of the initial institution of the society, determining the 
proper procedure to be followed in the luture the modus consentiendi vahdus 
thus comes to be fixed in advance, the rules of precedence which may 
have to be followed, and the method of counting a majority of votes, are 
agreed upon, etc A similar argument appears in Wolff, Instil §§841 sqq (on 
the methods of ‘common consent’), Nettelbladt, §§374sqq , Hoffbauer, 

pp ‘99 «iq- „ 

181 Nettelbladt, §§363-6 The reception of new members is an act The 
whereby the societas, in virtue of the jus socielatis sociale, declares that an ex- reception of 
traneus who desires to be a member is thenceforth to count as such It is new 

an act which alters status [1 e the existing system of relations in the society), members into 
and therefore modifies rights and duties [for all the old members), to an a society 
extent determined by the purpose of the society [e g. the higher the purpose, 
the greater will be the change wluch an increase of the number of members 
makes in the existing system of relations and the existing rights and duties of 
members] No particular rules can be laid down m regard to the quality 
and quantity proper to the members of a society, all that is needed is voluntas 
reciptendi and voluntas socielatis recipients, the contract [by which a new 
member is received] is a valid contract even when, as is the case among the 
freemasons, the candidate does not know the exact object of the society, but 
knows that it is a permissible object. Cf. Wolff, Instit §§836-7 and 846, and 
cf also the views of S Cocceji (m, § 105) on the status collegu [the system of 
relations existing in an association] which regulates participation m corpor- 
ate rights, and on the actio praejudictahs which members have given them for 
the protection of such rights. 


25-a 
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182 Logically enough, Nettelbladt refuses to recognise either a right of 
the member to quit a society freely, or a right of the society to expel a member 
by its own exclusive action, and he will only allow exceptions to be made in 
either respect m juris necessitatis ob colhsumem officionm [‘under duresse of the 
law of necessity, in cases where there is a conflict of duties’], cf. §§368-70 
and Junspr pos §855 Hoffbauer takes the same line, pp 198-9 

Wolff, on the other hand, is willing to allow a member to quit a society if 
there is no agreement to the contrary, provided that it is not to the detriment 
of the society, mdced, he is even willing to allow it — provided that an idoneus 
is substituted — in cases where there is an express agreement that a member 
shall not quit a society without its assent Conversely, he holds that a society 
has always the right to expel a negligent or hostile member (§§852-3). 
Heineccius holds that any societas lasts only as long as there is consensus, and 
a member is therefore always free to quit (n, § 14) According to Achenwall 
(n, §§ 1 2- 1 3) , a 1 muiersitas has the right and duty to coerce or expel a member 
who offends against the agreement on which it is based, and, conversely, 
members have a right of coercion or resignation as against a unwersitas which 
adversely affects their rights. 

1 88 Nettelbladt, §§362, 367, 371 See also his Junspr pos (§§856-9 and 
876) on the rights and duties of the officials of an association in positive law, 
on the responsibility which officials incur in consequence of their adrmms- 
tratio, and, more particularly, on the position of the syndicus of an association 

184 Nettelbladt, §§83 and 372, and Junspr pos §§846 and 865 Heinec- 
cius takes the same view, n, §§20-1 , and so does Achenwall ( Proleg §93) — 
with a reservation, however, in favour of those exceptions to the general rule 
[that corporations have the same rights as individuals] which arise from the 
duiersa hormms indwidm et societatis natura 

1 35 Under the head of junsprudentia naturalis generahs socialis, Nettelbladt 
treats first of the generalissimo de societatibus prmcipia — of the general concepUon 
of associations, and their origin, end, status, authority, kinds and members 
(§§326-71) He then deals with the application to societates or the rules of 
Natural Law which relate to smguh, discussing such application in detail with 
reference to actiones, res, leges, negoha, jura, obligatwnes, posscssio vel quasi, and 
remedta juris (§§372-4*4) 

Under the head of junsprudentia positwa generahs ( Junspr . pos Book u), he 
begins by remarking (§846) that the rules which have been previously 
stated with regard to suiguli (Book 1, §§5-845) are also applicable to societates 
personarum He then proceeds to treat of umversiiates personantm in general 
(sect 1) — dealing with their different species (tit. 1), with their potestas, 
directonum and ojpeta, and, more especially, their munera (tit 2), and with 
their membership (tit. 3) Next, he treats (in a somewhat different order 
from that followed m his treatise on Natural Law) of the application to 
1 mversitates of the positive-law rules relating to stngidi. Here he deals first 
(sect 2) with the theory of persons (tit. 1), thing s (tit 2) and actions (tit. 3) , 
he then deals (sect. 3) with leges et actus jundici, he proceeds (sect 4) to 
obligator (tit 1 ),jura (tit. 2) and possessio (tit 3), and he finally deals (in 
sect 5) with remtdia juris. 

Achenwall (n, §§16-21) also draws a parallel between Natural Law in 
regard to ‘societies’ and Natural Law relating to individuals, distinguishing, 
m both cases, between three sorts of rights and duties — the absolute, the 
hypothetical, and those which arise from laesio. 



Notes to § 18 389 

136 . Syst not §373, Junspr. pos §866 A similar argument appears m 
Achenwall (n, §24) and Hoffbauer, pp iq2sqq 

187 Syst nat §§374-92 Nettelbladt discusses under this head (1) meet- Nettelbladt' s 
mgs, which may be cither ‘stated’ or specially summoned, and either direct account 
or representative, (a) jura directorialia (e g the summoning of meetings, the of the 
making of proposals, the collecting of votes and the formulating of resolu- deliberations 
tions) , (3) votes and their different species (e g voting by heads and voting and decisions 
by curiae) , (4) the right of voting, which belongs to all equally in any case of corporate 
of doubt, but lapses for the time being when a member abstains from voting bodies 
or is absent in spite of having been duly summoned, and does not exist 
at all when the issue in question affects a member personally, (5) the 
order of voting, and the right to alter a vote given before a decision is finally 
taken, (6) the counting or weighing of votes, (7) the method of counting, 

(8) the formulation of decisions , (9) unanimity of votes, majority of votes, 
and equality of votes (m the last event, he remarks, nihil conclusum est, but the 
use of the lot eventually decides the issue), (10) the majority-principle 
(which is satisfied by a relative majority), and the exceptions to that prin- 
ciple, (1 1) i/io in partes [or the taking of a division], and, more especially, th< 
decision of the question whether an issue is really present which is suitable 
for settlement by that method, and (12) the cancelling of a decision He 
expressly remarks that all the rules suggested are equally valid for the de- 
cisions of a representative body or for those of a collegiate body of officials. 

138 Junspr pos. §869 Nettelbladt also mentions the requirement that His account 
all should be summoned, and at least two-tlurds should be present, the of the rules 
greater weight which is sometimes recognised as due to samontas [1 r to the of positive 
sarum, as distinct from the major, pars ], the calculus Mmervae, §867 [what we law ui these 
should call the ‘casting vote’] , the continuance of the right to vole in spite matters 

of non usus, and the validity of a vote in one’s own favour (a principle to be 
assumed in Germany on the analogy of canon law), §868 He also treats in 
detail of corporate seals (§870) and the proper proofs of voluntas el consensus 

(§870 

139 Gf Wolff (§§841-5), who even deduces from Natural Law the prm- Other writers 
ciple that where the contributions or benefits of the members arc unequal, on the rules 
their voting power should be unequal, and proportionate to what they give of voting 

or receive See also Danes, §763, along with §§750-62, Achenwall, 11, 

§§26-8 (where, however, the reader is referred to leges corwentae |i c positive 
law] for most of the particular questions raised) , and Hoirbaucr, pp 1 99-204 
Christian von Schlozer ( De jure suffr §§8-23) also seeks to derive the rules 
of corporate action from Natural Law, but he holds that Natural Law does 
not warrant either the principle of majority-decision, or the binding of those 
who are absent by the vote of those who are present He thinks that, if the 
idea of the societas aequahs is to be preserved, an agreement must be attained 
by means of pacta adjecta [1 e positive rules super-added to Natural Law] 
before there can be any validity attached to the act of a majonty, whether 
the majonty be the ordinary form of majonty (which m any case of doubt 
must be absolute, and not relative) or some sjiecially qualified form The 
same is true in regard to casting votes , m regard to the obligation incurred 
by absent members (here there should also be further rules both about the 
competence of those present to take a decision and about the giving of votes 
by letter or by proxy) , m regard to voting, for reasons of equity, by curiae or 
classes, and, finally, m regard to jus eundt in partes and umo suffragiorum sibt 
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vuncem adversantum [i e. the right of claiming a division, and the general 
methods of getting some sort of unity out of a number of conflicting views 
on an issue] 

1 40. Cf. n 184 to § 1 6, and the following notes. 

141. See Nettelbladt, §§388-9 (where it is argued that there can be no 
majonty-vote in causis jura stngulonm concementibus), and §392 (where it is 
contended that decisions from which jura quaesita have subsequently arisen 
cannot be abrogated). Similarly Hoffbauer holds (p. 204) that a majority 
has no power to touch the rights which a member enjoys in the society (and 
therefore no power to touch the constitution), or even to touch any rights of 
a member derived from any other source C. von Schlozer contends that 
where pure natural law is followed — and where, accordingly, there is neither 
any majonty-vote nor any obligation of the absent by the vote of those 
present — no question arises of [the majority modifying] the jura smgulorum or 
the leges fundamentals! (loc. cit. §13), and even where the validity of the 
majonty-pnnciple has been agreed upon by additional contracts [supple- 
mentary to the original contract constituting the society], the pacta funda- 
mentaha and the jura smgulorum are exempt from the operation of these con- 
tracts, and can only be altered by a novum pactum [in substitution for the 
original contract constituting the society]. 

142. Sjist not §§393-6, cf Wolff, §§197 and 1128-9 (where it is further 
suggested, in regard to the possessions of a community, that they belong to 
‘the descendants’ also),* and Achenwall, n, § 19 

148 Junspr. pos. §§872-7 (where he deals specially with the legal questions 
of solatium, the ‘year of grace’ [1 e. a year’s revenue granted to the family of 
an official at his death], family-property, and the admimstratio bonorum ) 

144 Syst not §398 The same line is taken by Wolff, §846 (see n 66 to 
this section), and by Achenwall The latter argues in u, §§29-30, that all the 
leges of the ‘equal society’ arc leges convenitonales, to which new members 
tacitly submit , but it is only ut singuli that the members are bound by these 
laws, and ut universi they are supra leges, and can alter them at pleasure In 
the same way he also argues (loc cit §34) that m the ‘unequal society’ the 
imperans promulgates laws by which he is not himself bound, and which he 
can alter at will But even m the ‘unequal society ’ the leges fundamentales [as 
distinct from ordinary laws] arc always to be regarded as pacta [and are 
therefore unalterable except by the consent of both parties to the pact] , 
cf Nettelbladt, §399, and Achenwall, §35 

145. Junspr. §§884-91 (where he also treats of conflict of by-laws, their 
relation to common law, and their interpretation and application). 

146 Syst. nat §§400-2. He pays particular attention to the contracts into 
which the Superior can legitimately enter societatis nomine, hmites suae potestatis 
non transgrediendo , but he holds that in ‘equal societies’ which possess potestas 
it is only a decision of the society itself which can authorise such contracts 

147 Syst. nat. §§404-5, where Nettelbladt argues that the ‘obligations of 
individuals’ are the duty of obedience and the duty of accepting office m 
the society, and that ‘obligations of the society’ [as distinct from those of 
individuals] arise from undertakings given by representatives, from versio m 
rem ipsuts societatis ,f from the acts of a mandatanus legitimus acting within the 

* I e Wolff recognises not only (1) the present society and (2) the present 
singula membra, but also (3) ‘the descendants’, as having rights m the possessions 
of a community. f See n 151 to § 1 7 supra 
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limits of his powers, and from actio societatis A similar argument appears in 
his Jwnspr pos §§893-4. In §898 he also deals with the non-admissibihty 
fas regards societies] (a) of the principle of compensation as between 
statumes fisci [the different ‘accounts’ in the common fund 5 ] and (i) of the 
principle of restitutio m integrum [the rescinding of an act by an official, in 
order to prevent the legal consequences which ordinarily attend such an act 
from taking effect].* 

148 Jwnspr pos §§895-7 He adds that a member is never responsible 
for another member, nor is a successor m unwersitate, unless he has an obliga- 
tion as heir 

149 Ibid. §877 He also remarks, in the preceding section, that a wu- 
versitas, as a ‘moral person’, cannot administer its own property itself 

150. Achenwall (n, §21) holds that a soctetas, as such, is capable of all 
obligations — both the ‘absolute’ and the ‘hypothetical’, and both the 
hypothetical arising from permissible and the hypothetical arising from non- 
permissible actions Scheidcmantcl only remarks (1, p 220) that ‘penalties 
attached to whole communities should only afTect the benefits which arise 
from the particular nexus of the given society’. 

151 Syst nat §§406-7 He enumerates as jura societatis (in contradis- Jifettclbladt 
tinction to jura smgulontm ) the following (1) the admission of members, 0R j U r.i 
(2) the expulsion of members, (3) the disposition of the res societatis, (4) the societatis 
making of provision for the negotta societatis, (5) the imposing of contributions 

for the attainment of the society’s objects, including contributions from the 
res et facta smgulorum, (6) disjmsitio de ipsts juris societatibus [i/uu junbus 
societatis 5 ], even if such disposition be to the advantage or disadvantage of 
individual members and even if it takes the form of self-limitation or re- 
nunciation (e g that of renouncing a jus prohibendi) 

152 Jurtsfir pos §§899-903 Such peculiarities in the rights and duties 
of societies include privileges or charters, acquisition by poUicitatio, the loss 
[of property] after the lapse of 100 years, or by destruction, and limitations 
on the power of alienation 

158 Sj>st nat §§408-9, and also §§293 sqq. 

154 Junspr pos §§904 and 906 (whit h treat of interdicts [or, as we might Q n 

say, ‘injunctions’] and the peculiarities ot fiscal law in regard to ‘societies’) possession 

155 Loc cit §905 As regards jura affirmatwa, possession of such rights by societies 
is acquired [by other parties, as against a universitas ] through toleration by the 
universitas itself, and not through toleration by individual members, while, 
conversely, the acquisition ol possession by a universitas [as against other 
parties] can only be defeated by a stoppage of the proceedings of the uni- 
versitas ipsa As regards jura negahva, possession of such rights is acquired 

[again by other parties, as against a universitas] through prohibition 
addressed to the universitas and the acquiescence of the universitas ipsa, while, 
conversely, the acquisition of possession by a universitas can only be defeated, 
once more, by a stoppage of the proceedings of the tota universitas and the 
acquiescence of all its members therein 

156. Syst nat §§410-12 and Junspr pos §§908-9 (reprisals, Nettelbladt Onlegal 
argues, arc not only permissible between States they are also permissible, remedies 
in a peculiar way, between Churches, but other unwersitates have no more of societies 
right in this respect than belongs to individual subjects). 

• The argument appears to be that ordinary societies do not enjoy the benefit 
of these principles, while the ‘great society’ of the State does 
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157. Syst. not. §413. the jurisdiction of a society is no proper jurisdiction, 
such as that which universally appertains to States it is rather a conventwnahs 
potestas judtcandi 

158. Syst. nat §414 (which deals with the processes of actio, exceptio and 
prouocatio) In his Junspr pos §§878-83, Nettelbladt deals more fully with 
the modes of legal action open to umversitates He draws a distinction between 
cases m which the causa umversitatis qua talu is ‘divisible’, and those in which 
it is ‘indivisible’ In cases of the first sort, the members ( singuh ) are m a 
position to make an effective disclaimer, though they are open to doubt as 
witnesses , but in cases of the second sort also they are not altogether free from 
suspicion as witnesses, and the distinction is thus really slight. . A umversitas 
should take an oath by means of three or four of its members Nettelbladt 
also discusses the documentary evidence proper in such processes, and the 
proper proofs of descent m family-disputes 

In §91 1 he deals with the prior rights of a umversitas in cases of concursus [i.e 
of a conflict of claims] ; and m § 9 1 2 he treats of the conflict of claims arising 
when a umversitas itself is involved m debt In the latter case he holds that, 
inasmuch as the substance of the property is inalienable, there can only be 
a concursus anomalus, with a sequestration and division among the claimants 
of the income arising from the property 

150 Junspr pos §846, cf also Achenwall, u, §8 

160 Cf especially Wolff, §977, and Achenwall, Proleg §94 and n, 
§§41-84 (with nn 175 and 18a to § 16 above) see also Cocceji, §281 , Danes, 
§§6o6sqq , and Nettelbladt, Syst nat §§666sqq (where he classifies six sorts 
of family ‘society’— patema, adoptwa, lutelans, henhs, domus, conjugahs), along 
with Junspr. pos §851 

On the other hand Hoffbauer, who treats marnage as an equal society 
which can be freely dissolved (pp 2ogsqq ), considers that the relation of 
parents to children and servants is not a ‘society’ (pp 2t4sqq ), and that 
the family is not a ‘compound society’ (p aai) 

Nettelbladt 161 In his Positive Jurisprudence Nettelbladt reckons as ummsitates the 
treats German Empire, the Catholic and Evangelical Chui ches, local co mmuni ties, 

aristocratic corpora el collegia, and families (uicluding gens,famdta and domus), §§848-51 
Houses as He treats the divisions of the family as membra umversitatis, arguing that it is 
corporations only special rules in regard to the acquisition or loss of members which 
distinguish such divisions from one another (§§860-62) He brings family- 
property (or bona slemmaitca ) which is in dommto vel quasi domtmo famthae 
under the general head of res umversitatis (§875), and he applies to its 
alienation (apart from a requirement that all the members of the family 
should give their consent) the general rules of Roman law ml 3 C. de 
vend reb civ (§903) He speaks of families as parties m civil suits (§882 ) ; 
and he refers to statuta famiharum [family by-laws or ‘rules of the house’], 
which may be either pacta, or dispositiones capitis famtltae, or normac Supenons 
(§886) 

In his Syst nat he draws a distinction between (1) the rights of ruling 
families to the property of the ‘House’ or ‘line’, (2) the property-rights of 
the Fisc, and (3) the patnmoruum Principle (§ 1349) , and he also speaks of the 
autonorma famiharum dlustruim (§1510). 

162 See especially Nettelbladt, Syst. nat. §§358-9, on the application of 
the general rules relating to ‘ societies ’ to any peculiars collegium repraesentatiaum 
and to deputations colic gu , see also his Positive Jurisprudence, § 850, on the division 
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of corpora ct collegia into (i) separata and (a) those which are only pars altenus 
umoersitatis 

168 . See, more especially, Wolff He distinguishes, in his theory of common Mere systems 
property, between three forms of commumo (i) the commwuo negation of the of co-ownrr- 
state of nature, (a) commumo position, with such and such shares for each ship regarded 
participant, and (3) commumo mixta, m which the property itself belongs to as ‘ moral 
a umversitas, and the individual has only a right of common user (Instil persons' 
§§191-7). He interprets, however, the second of these forms— that of 
positive co-ownership— as being ‘like ownership by a single person’, and 
all that he assigns to the individual participant, other than the right of dis- 
position m regard to his share, is a right of annulling the unity of ownership 
‘ if the common right be not enjoyed conformably to the condition that it must 
remain common’ (§196 and §§330-1) We may compare with this his re- 
marks on collective credits and debts (§424), on common citizenslup of 
towns (§573), on soctetas negottaiona (§§639-48, and especially §642, ‘on the 
share of each member m the property of the society’), on commumo incident 
or ‘quasi-society’ (§692), and, finally, on the ‘mining contract’ in regard to 
shares in mines (§683), which he surprisingly brings under the head of 
lottery-contracts (Glucksvertrage) 

Nettelbladt not only assumes the existence of a single personality of many 
individuals when such individuals play the part of a ‘moral person’ con- 
junctim he also assumes its existence when they disjunctim imam personam 
sustment, e.g. where it is a case of corret [1 e persons severally responsible for 
the same debt), or of representatives and the persons they represent ( Junspr 
pos §§17-18). In his theory of commumo positwa ( Syst not §§203-4), °f con ~ 
dormmum (§§222-5), an d, more especially, of general and particular com- 
munity of property (§§226-7), the [Teutonic] idea of‘the joint hand’ makes 
its appearance — particularly in the fact that, while he ascribes the common 
property to all the members of a group taken as a whole, he also ascribes to 
each individual a quasi-pnvatc property m his share In this last 
connection it is to be noted that he confines dommium proper to res 
corporales, but he regards a quasi-dormnium in res incorporates as co-cxisting 
with dominium proper (§215) [Hence the share of an individual, being an 
‘ideal’ or incorporeal thing, can only be the object of quasi-private 
property, but this quasi-private property coexists with the dominium proper 
of the whole group ] 

164 It has already been remarked that the parallel between the division 
of one individual mto several ‘persons’ and the union of several individuals 
m one ‘person’ helped to turn mto an abstraction the idea of a person com- 
posed of a number of individuals, cf n 173 to § 16 supra 

165 . Thus, for example, the whole of the theory regarding the authority The group 
of a community over its members is inapplicable to a society composed of as merely 
two persons only, though such a society is none the less expressly recognised so many 
as a ‘moral person’, and the consequence is that the greater part of the individuals 
general theory of societies is inapplicable in such a case Cf Achenwall, 
n, §8 (who remarks that, provided there are more than two members, 
the sum of the reciprocal rights and duties thus involved gives rise to a jus 
sociale umversorum m stngulos stnguhque cujushbet m unwersos) cf also Heineccius, 
n, §14, and Nettelbladt, Syst nat §§84 and 333 Similarly we find thinkers 
compelled [by this general point of view which led them to make concessions 
to the rights of individuals] to accept as causes of the dissolution of a societal 
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the fact of the death of its member!, or the disappearance of a member, 
or resignation, etc • Nettelbladt, §333. 

166 . We may notice especially, for the light which it throws on this 
tendency, the way m which Nettelbladt (loc cit §86) seeks to justify his 
assumption that the ‘moral personality’ of a societas can persist m a single 
member, or even without any member, if there be ground for expecting its 
reconstruction essentia enim personae morahs consistit m tndimduorum consociations, 
et si adhuc superset unum mdwtduum, id repraesentat reltqua; si vero nullum actu adest, 
quae in spe sunt tndwtdua plurahtatem tndtviduonm constituent We may also note 
the interpretation of community-property in Wolff, cf n 142 to this section. 

167 . Cf nn 1 14 and 130 to this section, and also nn 176 and 181 to §16 

168 Cf supra, pp. 179-180 

160 . Cf especially the views of A L and C. von Schlozer, and of Hoff- 
bauer, as stated in nn 1 86-92 to § 16 

170 . Humboldt’s Idem, pp. 121, I23sqq , 125, 129 ‘The less a man is 
enabled to act otherwise than as his will desires or his force allows him, the 
more favourable is his position m the State ’ 

171 Ibid pp 129-32 

172 . Cf Pufendorf, Elem §§24-6 and J. n et g n, c 3, §23, Gundhng, 
c !,§54;Hertius, n, 3, pp 2isqq., Huber, 1, 1, c 5,J H Boehmer, Jus pub 
unto , P gen c 2, §§3-7, P. spec 1, c 3, §22 n. / Justi also argues (§§222-3) 
that international law does not depend on the existence of a social union of 
States or a joint federal State It is rather that a state of nature exists be- 
tween different nations, and that they live m that state, like individuals, by 
their own will, without any association, in perfect liberty and equality But 
they live on the same globe, they are therefore subject to the fundamental 
rule that they must do as they would be done by , and there thus exist among 
them duties of good-fellowship — though there is no society, Cf also Spinoza, 
Tract pol c 3, §§ 1 1-18, and Horn, De civ. c 2, §§4-9. 

173 Mevius, Prodromus, §§5-9 and 18-20 the societas communis inter onrnes 
populos is the source of international law, and the authority of that law de- 
pends, not on any agreement, but on the rational order which holds good for 
tins sociahs populorum conjunctio Cf also Johannes a Felde, 1, c 1, p 5, 
Praschius, §3, Placcius, Bk m, Leibniz, Introduction to Cod Gent dipt 1, 
§13, Fragment on Natural Law, p 420, and Caesar -Furst cc 31-2, Bossuet, 
1, art 5 

174 Thomasius, Instit jut div 1, c. 2, §§101-4, m, c 1, §§38-56 He 
censures the Aristotelians for neglecting the societas gentium he proves its 
existence (quia unwersum genus humanum natura est umtum ad cerium finem) , and 
he describes it as a societas maxims natural is, which produces a. juris communto. 
But international law proper is m his view only a part of the lex dimna 
naturahs discoverable by human reason, it is not a jus humanum, or system 
of positive law. For (1) there is no Superior, (2) contracts only obhge men 
lege mtercedenle, just as custom only binds them by virtue of a tacita approbatio 
principle, and (3) the assumption of an express or tacit pactum universale is a 
mere fiction 

176 . Wolff, Instit. §§1090-2, Danes, §544 (where the societas universalis 
omnium hormnum is treated as a societas necessana) , Nettelbladt, Syst not. 
§§i420sqq. (there is a societas natura constituta ‘for the preservation of the 
human race’), Achenwall, Proleg §§82-90, 1, §§43-4, n, §§210-88 (on the 
societas universalis). In all these wnten there is a general recognition that 
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there is also such a thing as positive international law Wolff, for example, 
speaks of a jus gentium voluntanum, pactitium, and, to some extent, consuetu- 
dmartum, and Nettelbladt admits leges [gentium] societies seu systematicae as well 
as leges gentium struts naturales 

176. Thomasius argues that the societeu gentium is not a respublica univer- 
salis, but a societas aequalis with no impertum, and that, far from perfecting 
the State, it is imperfectior cwitate (Instit jur div in, c i , §§ 52-3 . Fund in, c 6, 
§5) The same line of thought appears in J a Felde, 1, c. 1, p 5, and Nettel- 
bladt also remarks (§1430) that the society of peoples is a systema gentium 
rather than a cimtas maxima 

177 Wolff, §1090 Achenwall also uses this term (Proleg. §§82 sqq ), cf 
Vico (p 156), omnes orbis terrorism respubluae 1 ma cimtas magna cujus Deus 


Kant finds the ideal goal of human progress in a World-State ( Volkerstaat 
or ‘World-Republic’) with a definite cosmopolitan constitution and a single 
Head, but he holds that the only goal which can be attained under present 
conditions is the institution of a ‘League’ (‘Federation’ or ‘ft llowsliip’) for 
the prevention of war (Works, vi, pp 340-6, 415-20, vn, pp 162 and 
i68sqq ). 

Fichte, who differs from all other writers on Natural Law in deriving inter- 
national law not from the relations of States to one another, but from those 
of the individual citizens of different States, desires a voluntary ‘League’, 
which is not to be a Volkerstaat, but is to possess judicial and executive au- 
thority for producing a state of peace ( Natttrrechl , 11, pp 361 sqq , Works, hi, 
PP 379sqq > Posthumous Works, 11, pp 644 sqq ) 

178 Pufendorf, De systematibus civitatum, §8, J n et g vn, c 5, § 16, De 
off hom et civ 11, c 8, §13, Horn, De civ. n, r 2, §14, Bccmann, Med c 22, 
Huber, De ctv. 1, 2, c 2, §§20 and 28, 1, 3, c 3, Thomasius, Instil jur dw 
in, c. 6, §§57-8, Schmier, 1, c. 4, no 67, Hertius, Elem 1, s 12, §§7-8 and 
11, s. 18, Gundling, c 37 (36), §§37~47> Tunis, Spec, jur publ vn, c. 7, §37, 
J H Boelimer, P spec. 1, c 3, §§27-9, Danes, §§808-1 1 , Achenwall, n, 
§§189-90, Heincke, 1, c 3, §§27-31, A L von Schlozcr, p 117, §6. 

170 Pufendorf, J n el g vm, c 9, De off hom el cut II, c 17, Huber, in, 
4, c 3, Gundling, c 12 (11), §§34-42 and also c 24 (23), §§ 16-19 °“ ‘Mas- 
copeyen’ [or ‘contracts of society ’J among nations, and on societates bcllxcae 
and common governments, Danes, §§802-5, Achenwall, 11, §§240-2 

Thomasius (Instit jur div m, c 1, §§35-7 and c 8, §§1-27) adopts a 
peculiar lme of argument He regards any federal association between a 
number of States, when it represents only a social lor m of unto voluntatum 
and is constituted for a limited period, as be mg a societas perfectior cimtate, 
on the ground that it supplements in certain directions the power of a single 
State which is inadequate by itself Such an association, he thinks, is indeed 
an ‘arbitrary’ community, but it marks an approach to societas natural is He 
draws, however, a sharp distinction between a societas inter pluses respubltcas 
confoederatas and a systema civitatum the former he regards as constituted 
only for a definite object ( certae utihtatis gratia), but the latter as a perpetua 
umo . indefimtae gratiae causa. 

180 Pufendorf, De syst §§9-15 and J. n et g vn, c. 5, §17, Huber, 1, 2, 
c. 2, §§24-7, Danes, §§806-7. 

181. Hert, for example, wnting m 1689 (Elem 1, 12, §5 and n, 17, §§1-5), 
already notes that unions under a single king are possible not only where 


Kant and 
Fichte on 

of nations 


Thomasius 
on federatio 



The theory 
of a ‘real 
union’ of 
States 


The theory 
of the corpus 
confoedera- 
torum 


Such a body 
cannot act by 
majority - 
decision 


Views to the 
contrary 


396 Gierke’s Notes 

there is no other bond of connection, but also when there is a considerable 
amount of community between the countries so united Titius, writing in 
1 703, m his commentary on Pufendorf’s Dt off ham et cw. n, c. 5, § 14, draws 
a sharp distinction between a mere personal union, sub uno capite, and a real 
union, in which there is also a common exercise normdlarum impem par turn, 
and he holds that a systems exists in the latter case only, and not in the 
former Treuer takes the same line, in his commentary on the same passage ; 
cf also Schmier, i, c. 4, nos. 68-76 The same view also appears in Heinec- 
cius (1737), Elem. n, §119 (but he was not, as Juraschek assumes (p 13), the 
first to take this view) See also Nettelbladt, §117 a, who adds the idea of 
[the union of] a predominant State with subsidiary States Apart from these 
writers, we generally find the idea of umo per incorporationem expounded. 

182. Pufendorf, De syst §§t6sqq.,J n.etg vn, c. 5, §§ 18 sqq , De off. hom. 
et cw u, c. 8, §§13 sqq there is imam corpus, but no cimtas, for singular mutates 
summon in sese tmpertum retment, and they have only bound themselves con- 
tractually circa exercendum common consensu unam out alteram partem svmmi im- 
peril we cannot, therefore, ascribe to this category [of corpora confoederatorum ] 
a State composed ex plurtbus corponbus subordinates, or, again, a State 
which leaves some degree of independence to conquered provinces. Cf 
Huber, 1, 2, c a, §§20-3 the federal assembly non est omnium caput, sed plura 
capita repraesentat. non cere imperat, sed imperata singulorum commumter exeqmtur, 
the sovereignty of the members of the federation remains intact (1, 3, c. 3). 
See also Thomasms, Instil jar dw in, c. 6, §§57-8, where, however, the 
term composite respubheae is used, Hertius, Elem. 1, s. 13, §§7-8 and n, s 18, 
and Gundling, c 37 (36), §§37sqq. Schnuer remarks that it is only an ap- 
pearance of ana rcspublica that is ever present: revera sunt et manent inter se dis- 
tinclae et dwersae, utpote vohmtates res bonaque sua seorstm et separattm habentes (1, 
c. 4, nos 77-88) Titius ( Diss §76 and Jus pukl. vn, c 7, §§34-5) speaks of 
corpus cwile ex plunbus cwiiatibus ita composition, ut unaquaeque erntas summon ac 
plenonque etiam plenum impenum habeat, sed ita limitation, ut quaedam ejus partes 
cmjunctim ab ommbus sint exertendae. See also J H. Boehmer, P spec 1, c. 3, 
§§27-9, Danes, §§808-1 1 , Achenwall, n, § 190, Heincke, 1, c 3, §§27-31 (a 
sy sterna cimtatum, he holds, is a corpus morale which wears the appearance of 
a single State owing to the common exercise of the nghts of sovereignty, it 
is a societal juris naturalis), Kreittmayr, §4, A L von Schlozer, pp 117-18 
(what is in question, he thinks, is a ‘civil society’ or 'co mmuni ty 1 of States, 
but not a State). 

188 Pufendorf, De syst §§17-21 and J n. et g vn, c 5, §§19-21 it is 
necessary that there should be some meetings, and it is possible that there 
should be a permanent federal council, but the deputies attending the 
former continue lo be mimstn socionm, while the latter (the concilium de- 
putatorum) has only a ‘delegated power’, and its ms et auctontas provemt a 
soctis the majonty-pnnciple 13 inapplicable, since it means the presence of 
an imperium, and here every member has the right of secession Horn takes 
a similar view, holding that everything has to be done ratione pacti et socionm 
hbemmo consensu (n, c. 2, §14), and A. L von Schlozer also considers that 
the use of a majonty-vote is not possible in a federal Diet, and that, for this 
very reason, such a political system has no final judge and is devoid of re- 
sponsibility (pp 118-ig). 

184 Huber allows a certain amount of validity to majority-decisions (1, 
3, c. 3) : the same view is taken by Hert, in his notes to Pufendorf’s J n. etg. 
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vn, c 5, §20, and by Schmier, loc cit. no. 88 J. H Boehmer (i, c 2, §4), 

Achenwall (n, §190), and Kreittmayr (§4) regard the rules of societates 
aequales as applicable to federations. Danes takes the same view (§§808-1 1 ) ; 
but he considers that a dtrectonum, with a junsdictio conuentumolu between 
the members of the federation, is also possible. 

185. Pufendorf, De rep meg , J n. et g vn, c 5, §§ 12-15 and 20, De off. Irregular or 
horn, et ctv. n, c. 8, § 12 he regards any federal body in which the validity of monstrous 
the majonty-pnnuple is agreed upon as being a corpus irregulars GundLmg forms of 
(loc cit ) clings to the view that any such political system should be termed federation 
a monstrum . J H Boehmer (i, c. 3, §29), while he introduces the idea of the 
two possible origins of a federal system (it may be due to the negative fact 
of disintegration or devolution, as well as to the positive fact of foedus or 
integration), describes the ‘irregular system’ as pitiable 

188 Cf Otto’s commentary on Pufendorf ’s De off horn etcui 11, c 8, §12 The problem 
Hertius, 1, s. 12, §§6-9 and n, s. 19, where formations intermediate between of the Holy 
a federation and a State with provinces, such as the German Empire, are Roman 
merely treated as being respubheae irregulares, in just the same way as ordinary Empire 
unions and federations, Schmier, i, c 4, s 3, §§1-3, and 'Iitius, vn, c 7, 

§§36-54 Titius, we may also note, applies to federal lorms of the State the 
general distinction which he draws between States which are adstnetae and 
those which are laxae (cf n. 167 to §17 above, and p 155), and he accord- 
ingly includes the ‘systems’ (or cimtates compositae) which have been con- 
stituted by a foedus adstrictum under the head of adstnetae, and those which 
are due to the disintegration of a unitary State under that of laxae See also 
Huber (1, 3, c 3, §§17-20), who admits that there arc deviations from the 
general norm in the German Empire, and see also Kreittmayr (§4), who 
tries to meet the difficulty by suggesting that side by side with the systema 
cuntatum foederatanon aequale, such as is to be found in Switzerland and 
Holland, there may also exist an unequal system of federated States, like the 
political structure of Germany. A L von Schlozer also holds (p 118) that 
‘scattered m a number of fragments, the 300 members of the giant body of 
Germany ’ only consUtute a mere society [and not a StateJ. 

187 Caesarmus-Furstenenus, c 11, and Derrumstr pol prop 57. Leibniz, it Leibniz on 
is true, does not base himself upon Natural Law m defending the cause ol federalism 
federalism. On the one hand, comparing the difference between a con- 
foederatio and a umo with that between a societas and a collegium or corpus, lie 
will only admit the emergence of a new persona cwihs when there is a cor- 
porate group [and therefore he will not admit that there is such a persona in 
a confocderatio, which is only a societas, and not a corporate group] , on the 
other hand, he abandons the idea of sovereignty, holding that a real political 
authority of the Group-person, exercised over the member-persons, is com- 
patible with the libertas et suprematus of these member-persons [ll follows 
that Leibniz ( 1 ) from the first point of view, cannot apply the natural-law 
idea of the ‘moral’ or ‘civil’ personality of Groups to federations, and 
(2) from the second point of view, cannot apply the natural-law ide a of the 
sovereignty of the State to fedcrauons, or indeed to any other form of Stale, 
since he has abandoned that idea in toto, cf supra, n 48 10 § 17, and cf also 
n 253 to § 16 In dealing with icderauons, Leibniz is thus outside the ground 
of Natural Law, because he is unable to use either its idea of Group- 
personality or its idea of State-sovereignty.] 

188. Esprit des Lois, IX, cc 1-3 In treating of the repubhque flderative. 
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Montesquieu which he sometimes describes as Hat plus grand and sometimes as a sociiti des 
on federations sociitis, Montesquieu makes no definite distinction between the different 
forms which it may assume (cf Bne, Der Bundesstaat, i, p. 31) , but at any rate 
he leaves room, under this heading, for a real federal State. He regards the 
German Empire (which he describes m another passage — Bk X, c. 6 — as a 
ripubhque fidbative mixte, with a Head who is en quelque fafon le Magistral de 
I’umon et en quelque fafon le Monarque) as being a more imperfect form than the 
federations in Switzerland and Holland, on the ground that monarchy is 
not so suitable for a federal constitution 

189. SjtsL not §§1160, 1173-7, 1183, 1331-5, 1406-9. Hoffbauer is m 
agreement with him, pp. 314-15. 

Nettelbladt 190. Syst. not. §§1160, 1173, 1174, 1408 A respublica composita is present 
on the when dwersae respublicae imam rempubhcam, cujus potestati cunli subjictae stmt, 

respublica constitwmt, but the member-States are not sovereign, and therefore they are 
composita not, m external relations (though they are in relatione ad Rempubhcam ma- 
jor em), independent gentes (1 e ‘persons’ m international law). 

191. A composite State may be a monarchy or a republic: so may also 
its respublicae mmores (§ 1 175). In such a State there is a duplex potestas cunhs — 
the summa and the subordmata , and the latter of these powers may, in turn, 
be exercised doubly — both by the member-States to the exclusion of the 
summa potestas [i.e. the federal authority] and by the member-States con- 
currently therewith (§1176) Similarly there is a duplex subjectio (§1177). 
Such a State may come into existence either by integration of States or by 
way of disintegration (§ 1183). Again, in such a State, we have a new dis- 
tinction between different kinds of members added to the other distinctions 
which we generally find in States— the distinction between membra immechata 
and membra mediata (§§1133-3). If we regard the membra rerumpubhearum 
rmnorum, we find that the Heads of these lesser or contained States are 
supenores on what we may call a * downward ’ new, but subdila on an ‘ up- 
ward’ view, while the other members of such States [le. the members 
other than the Head] are 1 n duplici subjections, with the lower superior taking 
precedence in case of conflict; §§ 1334-5. [Gierke adds that he intended to 
treat the theory of the federal State, as it appears in the literature of positive 
German public law, in a subsequent section; but this section was never 
published ] 

192 . A later section (§30) was to have been devoted to this theme, but 
the section has not been written 
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Alhbrgati, F , a native of Bologna, who published at Bologna, in 1599, a work 
entitled H Cardinal e, and at Rome, in 1583, a Trattato del modo eh ndurre a 
pace V tmtmcUte private Gierke refers to his Discorsi pohtici as an attack upon 
Bodin which is based on Aristotle (Rome, 1602) 

Alstrd, J. H. A , 1588-1638, professor of philosophy at Herbom (in Nassau), 
and teacher both of philosophy and theology; an encyclopaedic writer 
on both of these and on a number of other subjects Gierke refers to his 
De Statu Rerumpublicarum, Herbom, 1612. 

Althusius, J , 1557-1638, professor of law at Herbom, 1590, and syndic of 
the town of Emden, 1601 Gierke first drew the attention of scholars to 
his writings by the monograph which he devoted to them in 1880 The two 
of his writings which he repeatedly quotes in this section are Politico 
methodice digesta, 1st edition, Herbom, 1603, 3rd, 1614 (the 3rd edition has 
lately been reprinted, with some few omissions, and edited with an in- 
troduction, by C J Friedrich, Harvard University Press, 1932), Dicaeo- 
logta, Herbom, 1617, a work m two books, totum et unwersum jus quo utimur 
comp let tentes. 

Arnisakos, H., a student and teacher of medicine, philosophy and politics, 
who, after first professing ethics at Frankfort on the Oder, and then 
medicine at Helms ted t, became physician to the King of Denmark, and 
died at Copenhagen m 1636 In his political doctrines he was an opponent 
of Althusius He published two volumes of ‘collected political writings’ 
(Leipzig, 1633 later edition, S trass burg, 1648) Gierke refers to five of his 
political writings • Doctnna politico m gemnnam methodum quae est Anstotehs 
rsducta, first published in 1606, and suggesting by its very title an attack on 
Althusius’ Politico methodice digesta of 1603, De jure majestalis hbri tret, first 
published in 1610, De auctontate pnncipvm m populum semper uwiolabili, first 
published in 161 1 , De Republica, seu refleetxoms politic ae hbri duo, first published 
in 1615, De subjections et executions ctencorum, published in 1612 J. Maxwell, 
sometime bishop of Ross, published Lex, Rex the Law and the Prince, m 
1644, ‘with a confutation of the ruinous grounds of H Amisaeus’ (and of 
William Barclay, q v ) 

Arumakus, D, 1579-1673, a jurist, professor of law at Jena, and said to be 
founder of the study of public law m Germany He published m 1617-23 
five volumes of Discursus academici de jure publico, written by himself and by 
other scholars.* Gierke refers to various contributions which appear m 
this collection. 

Ayala, B , bom at Antwerp about 1 548, a jurisconsult, who held at one time 
a financial post in the army of Philip II of Spain, and wrote a work De jure 
et officits bellicis et disciplma million, published at Douai, 1582, and re- 
published at Antwerp in 1597 

Barclay, W., 1543-1605, a Scotsman from Aberdeen, who studied law at 
Bourges under Cujas, and himself became professor of civil law at Angers 
In addition to commentaries on Roman law, he wrote • De Regno et regah 

* Such discursus are often disputations held before — or, as we should nowadays say, 

theses supervised by — the professor who edits the collection 
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potestate, adversus Buchanaman, Brutum [i.e the author of the Vuid. contra 
Tjramws], Bouchenum el rehquos Manarchamachas, Paris, 1600 (Gierke cites 
the Hanover edition of 1612) Locke refers to this work at the end of the 
Second Treatise Barclay also wrote a work on the Papacy, which was 
published posthumously, in 1609, under the title of De Potestate papas, 
an queUenus in pnnetpes saeculares jus et t mpenum habeat, representing the 
Galhcan point of view. 

Bekinsav (Becconsall), W , 1496-1559, fellow of New College, Oxford, and 
author of De supremo et absoluto Regis tmpeno, a work dedicated to Henry VIII, 
and published in 1546 (Gierke cites the reprint in Goldast’s Monorchia 
Sacn Romani Imperil of 1611). 

Bet.tarmtne, R , 1542-1621, cardinal-archbishop of Capua, member of the 
Jesuit order, and one of the chief writers of the Counter-Reformation. 
Gierke refers to his De potestate s ummi ponltficis in rebus temporahbus adversus 
Barclauan (first published m 1610, but cited according to the Cologne 
edition of 161 1) This work, as being Ultramontane, and as attacking the 
more Galhcan attitude of Barclay’s work on the Papacy, was at once con- 
demned by the Parlement of Pans in the year of its publication Gierke 
also refers to other writings of Bellarmine, more particularly his De Laicis, 
m the Cologne edition of his Opera omma, 1620 

Beneckendokf . Author of Repetitio et explicatio de regulis juris , Frankfort on 
the Oder, 1593. 

Berckringer, D , sometime tutor to the children of the Elector Palatine ; 
became professor at Utrecht m 1640, and died in 1667 Gierke refers to 
his Institutumes politicos siue de Republics, published at Utrecht m 1662. He 
is also said to have written, in answer to Hobbes, an Examen elementorum 
phdosophuorum de bono ewe, which was never published 

Besold, C. B , 1577-1638, a jurist, who became professor of law at Tubingen 
in 1610, but crossing over to the Catholic side during the Thirty Years’ 
War (in 1630), he became professor of civil and public law at Ingolstadt, in 
Bavaria, m 1635 He was a voluminous writer, both on legal and (after 
his conversion) on ecclesiastical subjects Gierke refers to his Opus politician 
(or, as it was called m an earlier form, which first appeared in 1618, 
Politicorum libri duo), and cites it according to the S trass burg edition of 1626 
It is a collection of ‘Discourses’, which are sometimes cited separately by 
Gierke (eg Dtscursus III de Democratia, and the ‘Discourses’ De statu 
Rnpubltcas tmxtae and De jure Unwersttatum ) 

Beza, T , 1519-1605, the great Calvinist teacher in the age succeeding Calvin 
himself To him we may ascribe, for reasons given by A. Elkan, Du 
Pubhzisten der Bartholomausnach t, the authorship of the anonymously printed 
De jure magistratuum in subditos et officio subditorum erga magistralus, which pro- 
fesses to have been printed at Magdeburg m 1578 The work deals with the 
problem of resistance, as it had been raised in the minds of the French 
Calvinists after the massacre of 1572, and seeks to re-define the Calvimstic 
attitude to that problem. There is a French version (of 1574), entitled Du 
droit des Magistrals, which was printed before the T.atin original. 

Bierviann Author of Dissertatw de jure Prmcipatus 

Blondel, D , 1591-1655, Huguenot preacher and writer, successor to Vossius 
m the chair of history at Amsterdam in 1650 De jure plebis m regimme 
ecclesiastico , Pans, 1648 

Bod in, J., 1530-96, French jurist and man of affairs. Sue hares de la Rdpublxque, 
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r 577 - In I -at m, under the title of De Repubhca, 1584 Cited by Gierke in 
the second Latin edition, Frankfort, dated 1591. A full account of Bodin 
is given in J W Allen’s Political Thought ut the Sixteenth Century. 

Boloonbtus, 1539-85, ecclesiastical writer on jurisprudence. De lege, jure et 
aeqmtaU. 

Bornttius, J , a German jurist of the first half of the seventeenth century Four 
works, including one on sovereignty ( De majestate politico, Leipzig, 1610), 
are cited by Gierke in note 16 to § 14. The dates range from 1607 to 1625. 

Borttus, M. De natura jurtum majestatis et regahum, printed m Arumaeus ( q v ), 
1, no. 2 (1616) 

Boucher, J , 1 550 ^-i 644, Catholic teacher at Reims and afterwards at Paris, 
where he was a champion of the League, afterwards canon of Toumai He 
wrote Dejusta Henna III abdicatume e Francorum regno, Paris, 1589 Barclay 
(qv) attacks him as a Catholic monarchomachus, along with the Protestants 
Buchanan and Languet. 

Boxhorn, M Z , 1602 (or i6i2)~53, professor m the University of Leyden; 
classica l scholar, historian and writer on politics Gierke cites Institutionum 
pohticorum libn duo, 2nd edition, Leipzig, 1665. 

Brutus, Stefhanus Junius, probably the pseudonym of Hubert Languet, 
1518-81, see Cambridge Historical Journal, 1931. Vmdiciae contra Tyr annas, 
Edinburgh (really Basle), 1579 (Walker’s translation, of the seventeenth 
century, has been reprinted with an introduction by H J Laski ) 

Buchanan, G , 1506-82, classical scholar, historian and tutor of James VI of 
Scotland De jure regni apud Scotos, 1579 (cited in the 2nd edition of 
1580). 

Busius, P., ? -i6l7, professor of law in the University of Franeker, m the 
United Provinces De Repubhca libn III, Franeker, 1613 The British 
Museum Catalogue also mentions a Tractatus de Vl et patestate legum humanarum 
in Ires partes dissectus, Douai, 1608 

Carnin, Claudius de Malleus tnpartitus, Antwerp, 1620 

Carpzov, B C , 1595-1666, jurist. Commentanus in Legem Regiam Germanorum, 
sure capitulationem Imperatonam, 1623 Junsprudentia ecclesiastica seu coasts tor ahs, 
1649 The first of these works, dealing with the conditions to which the 
Emperor agreed at his election, is a treatise on the public law of Germany 
at the time- the second deals with Protestant Church law in Germany 

Casuannus, O , '‘-1607, theologian and philosopher, who taught at Stade 
(in Hanover) He published a work on Psychology anthropologica in 1 594. 
Gierke refers to his Doctruiae et vitae politicos methodicum et breve systema, 
Frankfort, 1603 

Clapmarus, A C , 1374—1604, publicist. De arcarns rerumpubhearum libn VI, 
first published posthumously, 1605 

Collibus, Hippolytus a, 1561—1612, a jurist, of Italian origin, bora m Zurich, 
who served the Elector Palatine from 1593 onwards He wrote works on 
the Pfobihs (1588), the Pnnceps (1593), the Palatums sure Auhcus (1600) and 
the Consihanus (1596). The third of these appeared in the Speculum auhearum 
atque pohticorum observahonum printed at Strassburg m 1 600, along with a 
reprint of the fourth. 

Connanus (Connan, F de), 1508-51, a French jurist. Commentani juris cunhs. 
Pans, 1538 (cited m the Basle edition of 1557) 

Conrino, H , 1606-81, professor at Helmstedt, first of medicine and after- 
wards also of law one of the great polymaths of his day, who wrote on 

26-2 
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theology as well as on medicine, law and politics. Gierke refers to the 
Dissertationes (eg de Republics and de necessaries partibus cuntatis) in vol m 
of his Opera, as published at Brunswick in 1730. 

Contzen, A., 1573-1635, Jesuit confessor and controversialist. Pohluorum 
libn X, Mainz, 1631. 

Corasius, J. (Jean de Coras), 1513-73, French teacher of law at Toulouse, a 
Huguenot, who perished in the massacre of St Bartholomew Gierke refers 
to his Commentaru on some titles of the Digest, and his Enarratumes on certain 
responses, published at Lyons, 1560 

Cothuann, E, 1557-1634, jurist and professor of law at Rostock Gierke 
refers to his Commentary on Justinian’s Institutes and Code, 1614, 1616. 

C0VAJLRUVIA8 y Leyva, Dnoo (Didacus), 1513-77, professor of canon law at 
Oviedo, and bishop of Ciudad Rodrigo and Segovia, president of the 
Council of Castille, one of the chief jurists of his time. Gierke refers to his 
Prachcae Qjiaestumes (in the Opera omnui, printed at Frankfort, 1583). 

CatiOBR, J , Collegium Politician, Giessen, 1609 

CujAcaus (Cujas), J , 1530-90, professor at Bourges, the greatest jurist of his 
time Gierke refers to his Poratula to the Digest and the Code, and his notes 
on the Institutes 

Danaeus (Daneau), L , 1530-96, French Calvinist minister. Pohtices Chnstianae 
libn VII, 1596 (cited in the Pans edition of 1606) 

Dominis, M A. de, 1566-1634, a Dalmatian, who, after being professor at 
Padua and Brescia, became Archbishop of Spalatro. He wrote a work De 
Repubhca Ecclesiastua, and being anxious to publish it, he took counsel 
with Sir Henry Wotton at Venice, and proceeded to England, where he 
received preferment, and published in 1617 the first part of his work. 
Another part was printed m England m 1630, and a third part in Germany 
in the same year The whole work includes ten books and fills three folio 
volumes 

Erknbergk, W de, Eberhard von YVeyhe, a German jurist and statesman, 
1553-1633 ctrctler, who used the Latin pseudonym Waremundus de Eren- 
bergk in some of his writings His Auhcus politicus (Hanover, 1 596), to which 
Gierke refers in note 6 to § 14, was printed under the pseudonym of Durus 
de Pascolo. (It is included in the Speculum, etc , mentioned above under 
Collibus, H a.) He used the other pseudonym, however, for a treatise de 
regm subsidise (Frankfort, 1606), which Gierke also quotes. 

Feeds, J a, see Bibliography B. 

Felwinoer, see Bibliography B 

Frantz ke, G , 1594-1 659, German jurist and administrator. He wrote Com- 
mentaries on the Institutes (Strassbuxg, 1658), as well as on the Digest 
(Strassburg, 1644) 

Frantzkjen . Gierke cites under this name a disquisition de statu reipubhcae 
rmxtae (or rruxto), printed in Arumaeus ( q a.), and another de potestate pnn- 
ctpts. (Should they properly be cited under the name of Frantzke’) 

Fridenreich, Z. Pohticorum liber, Strassburg, 1609 

Gentilis, A., 1551-161 1, professor of civil law at Oxford, 1587-1611 Gierke 
refers to his Dejure belli (1588-9), which preceded by many years the work 
of Grotius. 

Gnedjzius, C., Exercitationes politicae, Wittenberg, 1617-18 

Graszwinkel, Dirk, 1600-66, a Dutch jurist, who worked with Grotius and was 
associated with John de Witt. He wrote on behalf of the Venetian State, as 
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well as against Selden’s Mare clausum. Gierke refers to his De jure majestatu, 
the Hague, 1642. 

Gregorius, P , 1 540^-96 teacher of law first at Toulouse (hence called 
Tholosanus) and afterwards at Pont-A-Mousson De Refmblica libn XXVI, 
1586, cited m the Frankfort ( ? Lyons) edition of 1609 
Gregorius de Valentia — see Valentia 

Grottos, Hugo, 1585-1645, Dejure belli et pacts. Pans, 1625, cited in the Am- 
sterdam edition of 1702 De vmpeno summarum potestatum circa sacra. Pans, 
1646, cited in the 4th edition, the Hague, 1661 
Gryphlander De Ctvtlt Societate (in Arumaeus, g v.) 

Hbider, W , 1558-1626, professor of ethics and politics at Jena, and a follower 
of Aristotle. Systema phslosophxae politicos, 1610 (cited m the Jena edition of 
1628) 

Hemming, N , 1513-1600, professor at Copenhagen, a follower of Mclanch- 
thon. De lege naturae apodeictica methodus, 1577, cited in the Wittenberg 
edition of 1652 

Hobbes, T , 1588-1679, Elementa phslosopkiae de Cwe, originally published at 
Pans in 1642 with the title de Ctve published under the fuller title m the 
Amsterdam edition of 1647, which Gierke has used Lcmalhan, 1651, a 
Latin version was made by Hobbes for the Amsterdam edition of his works 
in 1668, and Gierke has used this version 
Hoenontos, P H , 1576-1640, teacher of law at Herbom, in the service of 
vanous German pnnees. Ihsputationum pohiicarum liber, 3rd edition, Her- 
bom, 1615 (a work of the nature of a system of public law) 

Hotoman, F , 1524-90, French jurisconsult and Huguenot lived, after the 
massacre of St Bartholomew, in Geneva and Basle. Francogallia, Geneva, 
• 573 > cited in the Frankfort edition of 1665 (Translated into English m 
1711 by Viscount Molesworth, with a famous preface on the nature of 
Whig principles ) Gierke also refers to his Quaeshones dluslres 
Keckermann, B , 1571-1609, professor at Heidelberg, and a follower of Aris- 
totle Systema duciplinae pohticae, Hanover, 1607 
Kjrchner, H , published a number of works at Marburg, including one en- 
titled Legatus (the rights, dignity and office of the Ambassador, 1614) 
Gierke cites his Respubhca, Marburg, 1608 Coryat’s Crudities includes lus 
oration ‘ m praise of the travcll of Germany in particular ’ 

Kung, Melchior, 1504-71, jurist and lecturer at Witten tx rg hnarraliones in 
hbros IV Instilulionum, 1542 
Knichen, A , see Bibliography B 

Knipschildt, P , 1 596-1657 , publicist and syndic at Esslingen, an imperial Free 
Town Trac talus polituo-jundicus de junbus et pnmlegus cimtatum impertalium, 
Ulm, 1657 

Konig . Anes disputaiumum politicanan, Jena, 1619 Theatrum politician 
(nd). 

Lampadtos, J , 1593-1649, jurist and minister in the duchy of Brunswick. De 
junsdictume imperu Romano-Germamei i6so circiter Corning (q.v.), and later 
Kulpis (see Bibliography B), were concerned in the later editions of the 
work, published under the title of De repubhea Romano-Germamca. 

Lapide, Hippolytus a (the pseudonym of B. Chemnitz), writer and publicist, 
1605-78, De ratione status in imptno nostro Ronumo-Germamco, 1640. {Ratio 
status here is not raison d'itat, but ‘general principles of government’.) 
Lauterbach, W. A , 1618-78, jurist and professor at Tubingen. Dissertatumes 
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academical, 1694. Compendium juris, 1679. Both of these works appeared 
posthumously 

Lessics, L , 1554-1623, Jesuit, professor of philosophy at Douai, and afterwards 
of theology at Louvain Dejustitia etjure, 1 606 (cited in the edition published 
at Antwerp m 1612). 

Liebenthal, C , 1586-1647, professor of ‘practical philosophy and rhetoric’ 
at Giessen Collegium politician, 1619, cited m the Marburg edition of 1644. 

Lmnaeus, J L , 1592-1665, jurist, chancellor in the duchy of Brunswick 
Gierke refers to Jus publicum Imperil Rom - Germ. 1629-45 He also wrote a 
commentary on the Wahlkapitulatumen ( Capitulahones mperatorum), from 
Charles V onwards, published m 1651 at Strassburg 

Lipsrus, J., 1547-1606, professor at Leyden (with Scahger), and afterwards at 
Louvain Pohtuorum libn VI, Antwerp, 1589 (cited in the edition of 1604) 
(Lipsius advocated a system of one exclusive religion, and his policy for 
dissidents was ure et seca ) 

Luoo, J. de, 1583-1660, Spanish Jesuit, professor of theology m Rome, made 
cardinal in 1643 (Quinine, first distributed in his palace by the Jesuits, 
who had received it from South America, was called poudre de Lugo ) De 
justitia etjure, cited in the Lyons edition of 1670 

Machiavelli, N , 1469-1527 II Principe, published posthumously, 1532. 

Marca, P de, 1594-1662, French canonist and bishop De concordia sacerdotu 
et imperil, seu de hbertatibus ecclesiae Galhcanae, 1641 first part, 1663 as a whole. 

Mariana, J , 1537-1624, Spanish Jesuit, who from 1574 to his death lived and 
wrote at the house of his order in Toledo De rege et regis mstihdione, Toledo, 
1599, cited in the Frankfort edition of 161 1 

Matthias, C (member of a Brandenburg family ?) Collegium politician, Giessen, 
ibll Systema politician, Giessen, 1618 

Meissner, B, 1587-1626, professor of theology at Wittenberg De legibus, 
Wittenberg, 1616 

Menochtus, J S , 1576-1655, teacher in the Jesuit College at Milan Hiero- 
politica, cited in the 2nd edition, Cologne, 1626 

Mu ton, John, i 608-74 The tenure of kings and magistrates, 1 648-9 Euonoclastes 
(an answer to Eikon Basihke) , 1 649 Defensio pro populo Anghcano (an answer 
to the Defensio regia of Salmasius, go), 1650-1 Gierke cites these in the 
1848 edition (London) of Milton’s Prose Works 

Molina, L , 1535-1601, a Spanish Jesuit, who taught for many years at the 
Portuguese University of Evora De justitia et jure, cited m the Mainz 
edition of 1614 

Molinaeus (Dumoulin), C , 1500-66, a famous French teacher of law and legal 
writer, who was for some time a refugee in Germany, at Tubingen Com- 
mentani ad Codicem (Tubingen lectures), printed 1604 

Obrecht, G, 1547-1612, professor of law at Strassburg Dejustitia etjure, 
no 1 in Selectissimae disputahones, Strassburg, 1599 Sea eta politico, 1617, 
cited m the Strassburg edition of 1644. 

Olden dorp, J , 1480-1561, a jurist who was for some time syndic at 
Lubcck and then professor at Cologne, afterwards settled at Marburg. 
Juris naturahs, gentium et cwilts isagoge, Cologne, 1539 Gierke also mentions 
a work m German, ‘ Counsels how one may maintain good policy and order 
m towns and tern tones’, Rostock, 1579 Oldendorp was syndic at Rostock 
before he went to Lfibeck, and this treatise on practical politics, published 
at Rostock, may have been wntten originally before he left Rostock in 1534. 
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Olizarovius, A A De Politua hominum societate, Danzig, 1651. The name 
suggests a Polish origin (Olizarowski) 

Omphalus (Omphahus), J , 1500-67, German jurist De canh pohtia him III, 
Cologne, 1565 

Osse, M. von, 1 506 57, jurist and administrator in the Saxon electorate. 
Testamentum (treating of the duties of a sovereign), addressed to the Saxon 
Elector Parts were printed 111 1607 and 1632, but the first complete 
edition was that of Thomasius, 1717 The ‘testament’ was a regular genre 
in the sixteenth and seventeenth centuries 
Otto, D , i6oo’’-6o' 1 , German jurist. Dissertatio (in Arumaeus, q o) an tmxtus 
detur reipubhcae status Tractatus politicos de majestate imperil et imperantis 
(Strassburg, 1623 ■’) De jure publico Romani imperil, Jena, 1616 (the first 
compendium of German public law) 

Paurmeister (Baurmeister), T von, 1555-1616, jurist and administrator, and 
a critic of Bodin Commentartus rerum pohticarum et jundicarum De juru - 
dictions unp Rom Itbn II, 1616 

Reinkinq, D , 1590-1664, jurist and administrator Tractatus de regimine saccutari 
et ecclestastico, Giessen, 1619 

Rossaeus (Rose, Guillaume), 1542 ? -i6o2, preacher and almoner to Henn III, 
bishop of Senlis , a violent partisan of the League and opponent of Henn IV 
Liber de justa reipubhcae christianae in reges imjnos et haereticos auctontate, Paris, 
1590 Rossaeus, like Boucher (q v ), is a Catholic mcmarchomachus 
Salamonius, J Marius De Pnnapatu hbrt VII, Rome, 1544, cited in the Parts 
edition of 1578 1 his is a work wlucli, in the profundity of its thought, 
deserves to be counted among the classics of the sixteenth century Gierke 
also cites his Commentary on the Digest, Basle, 1530 
Sajlmasius (Claude de Saumaise), 1588-1653, French classical scholar, at one 
tune professor at I^eyden invited by Prince Charles to write a defence 
his father Charles I Defensio regia pro Carolo I, November, 1 649, cited 
the Pans edition of 1651 Milton, on the instruction of the Council 
State, replied in his Defensio pro populo Anglicano. 

Schonborner, G, t 579 -t 637 > German jurist, and administrator in Silesia 
Pohticorum hbn VII, 1614, cited in the 4th edition, pnnlcd at Frankfort, 
1628 

Selden, John, 1584—1654 De jure natwah et gentium, juxta disnphnam Ebraeorum, 
London, 1640 Mare Clausum, London, 1635 
Soto, D, 1494-1560, Dominican, teacher at the University of Salamanca 
Dejustitia etjure, 1556 (cited in the Venice edition of 1602) 

Stryk, S , see Bibliography B 

Suarez, F, 1548-1617, Jesuit, professor of philosophy m Spain, one of the 
greatest thinkers of his order Tractatus de legibus ac Deo legislators, 16 1 r 
(cited in the Antwerp edition of 1613) 

Tulden, T von, obiit 1645, professor at Bois le Due De Regimine cimh, cited in 
the Louvain edition of his works, 1 702 

Valentia, Gregorius df, 1551—1603, Spanish Jesuit, professor of theology at 
Ingolstadt Commentarn theologici, Ingolstadt, 1593 
Vazquez, F, 1509-66, ecclesiastical writer on natural law Controversiarum 
illustnum aharumque frequeniium hbn III, Frankfort, 1 572 
Victoria, F, abut 1546, Dominican Relectiones tredecim, Ingolstadt, 1580. An 
earlier edition, Relectiones undecim {de Potestate Ecclesiae, etc ) had appeared 


*S S'S 
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Voettoh, G., 1593-1680, Dutch minister, and afterwards professor at Utrecht 
Politico ecclesiastica, Amsterdam, 1663—76, vols. hv. 

Vultejus, H., 1565-1634, jurist and classical scholar, professor of jurisprudence 
at Marburg, jfunsprudentiae Romance a Justxmano compositor Itbrt II, Marburg, 
1 590. Gierke also refers to his Commentaries on the Institutes. 

Werdenhaobn, J. A., 1581-1659, a German scholar, theologian and professor, 
from Helms tedt, who lived at Leyden about 1697-33, aQ d wrote there some 
of his mam works, occupied afterwards in affairs at Bremen and Magde- 
burg, and m the duchy of Brunswick. Politico general us, seu mtroductio 
tmwersahs tn armies Rcspublicas, Amsterdam, 1639. 

Winkler, B , 1579-1648, taught at Leipzig and Basle; afterwards syndic at 
Lubeck, one of the early writers on natural law Prtncipiomm jurts Itbrt V, 
Leipzig, 1615 

Wintonensb, Stephanus (Stephen Gardiner), 1 483 1555, Master of Tnmty 
Hall, Cambridge, 1595-49, and again in 1553, bishop of Winchester, 
1531 , doctor of civil and of canon law Oratw dc oera oboedientia, London, 
1535 (cited by Gierke from Goldast’s Monorchia of 161 1, 1, pp 716-33) 

Wurmser . Exercitationes 

Zepper, W. Z , 1550-1607, the first systematic writer on the problems of the 
constitution of the Protestant churches, professor at Herbom, at the same 
time as Althusius. De politic ecclesiastica, Herbom, 1595. 

Zwingli, U Z , 1484-1531. Gierke refers to his Works, as edited by Schuler 
and Schulthess. Sec A Famer’s monograph on Die Lehre von Kirche und 
Stoat bn ^wmgh, 1930 



B. LIST OF AUTHORS CITED 1650-1800 


Achenwall, G A (1719-73) [professor of law in the University of Gottingen, 
and a student of contemporary comparative politics, who travelled in 
England and Holland, and was honoured by George III He published, 
m 1749, an ou tlin e of contemporary politics m the greater European mon- 
archies and republics Gierke refers to one of his legal works]. Jus Naturae, 
as printed in 1781, when the 7th edition appeared This contains (a) Pro- 
legomena, 5th edition (first printed m 1 758) , (b) Pars prior, 7th edition (first 
printed m 1750), and (e) Pars posterior, 8th edition (first printed in 1750) 

Alberti, V. (1635-97) [Lutheran theologian, and professor at Leipzig], 
Compendium juris naturae orihodoxae theologtae conformation, Leipzig, 1678 [The 
work has been described as ‘an attempt to interpret natural law as the 
order prevailing in the original sinless condition of man’ ] 

Andler, F F von (1617-1703) [lecturer in law at Wurzburg], Junsprudentta 
qua publtca, qua privata, etc , 1670 

Beccakla, G B ( 1 738-94) [an Italian publicist, of noble family, who became 
a professor of law and economics in Milan], Dei delitti e delle pent, Monaco, 
1764 

Becker, O H [sometime Rcgienmgsrath m the principality of Waldeck], Jus 
mundi seu vmdiciae juris naturae, cited in the 2nd edition, 1698 (first printed 
in 1690) 

Becmann, J G (1641-1717) [professor at Frankfort on the Oder, who wrote a 
Histana orbis terrarum geographica et emits, and also historical works about 
the principality of Anhalt The works to which Gierke refers are his] 
Meditationes polihcae, Frankfort, 1679, and his Conspectus doctrmae politicos, 
Frankfort, 1691 

Blackstone, Sir W (1723-80), Commentaries on the Laws of England, 1765-69 

Boecler, J. H B (1611-72) [professor of history at Strassburg, an elegant 
Latinist, and a classical scholar as well as an historian and writer on politics 
The work to which Gierke refers is his] Institutwnes politicos, Strassburg, 
1674. 

Boehmer, J. H , 1 674-1749 [professor in the University of Halle, and one of the 
foremost scholars and jurists of his day, especially m civil and ecclesiastical 
law. His works on Jus ccclcsiasticum protestantuium and on Jus parochiale 
exercised a great influence Gierke cites his] Jntroduciw tn jus publicum uni- 
versale, m the Prague edition of 1743 (first printed in 1709) [The newly 
founded University of Halle had a flourishing school of law in the first 
half of the eighteenth century, see Gundhng, Hemeccius, Nettelbladt, 
Thomasius and Wolff infra ] 

Bossuet, J. B , 1637-1704 [bishop of Meaux] Politique ttrle des propres paroles de 
l’ denture Saints, Pans, 1709 (cited from his CEuvres computes. Tome xvii. 
Pans, 1826) 

Cellarius, B [1614-89, preacher and professor of theology at Helmsledt. 
Besides a theological work, on the controversies between the churches of 
the Augsburg Confession and the Roman, he wrote Tabulae sthicae politicos 
et pkysicae The work to which Gierke refers is] Politico succuicta, Jena, 1658 
(cited in the nth edition, of 1 711). 
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Glasen, D., Pohticae compendium succmctum, Helmstedt, 1675 [CLasen also wrote 
a work De religume politico, Magdeburg, 1655 He also wrote on the 
‘theology 5 and ‘oracles’ of the ‘Gentiles’ — 1 e of the ancient world ] 

Cocceji, H de, 1644-1719 [a jurist who succeeded to Pufendorf’s chair at 
Heidelberg, but left Heidelberg m 1688, and became professor at Frankfort 
on the Oder m 1 690. He exercised an influence on the study both of natural 
law and of public law Gierke refers to his] Prodromus juris gentium, Frankfort, 
1719, and Hypomnemata jurts ad serum Institutionum Justin , Frankfort, 1698. 

Cocceji, S de, 1679-1755 [third son of H. de Cocceji, at first, like his father, 
a professor at Frankfort on the Oder, but afterwards busily occupied in 
judicial activities and reforms in Prussia under Frederick William I and 
Frederick II Gierke refers to three of his writings] DispuUUto de pnncipio 
jurts natural is tmico, vero et adaequato, Frankfort, 1699 [a ‘disputation’ for the 
doctorate, in which he expounded his father’s ideas on natural law, as based 
on the will of God As his father had never published his views, except in 
lectures, this Disputatio first gave them prominence] , Tractatus juris gentium, 
Frankfort, 1702, Novum systema justitiae natwrahs et Romanae, 1740. [The 
1740 edition is actually called Elementa justitiae, etc the title Novum 
systema is first used m a later reprint of 1 744 ] 

Cumberland, R, 1632—1709 [really 1631—1718 Cumberland was a member 
of Pepys’ college, Magdalene, and a friend of Pepys he became bishop 
of Peterborough in 1691 He published in 1672 his De legibus naturae dis- 
qmsitio pkilasopktca, dedicated to another of his Magdalene friends, one of 
the great lawyers of the reign of Charles II, Sir Orlando Bndgeman The 
work is an answer to Hobbes, on utilitarian lines Gierke cites it as] De 
legibus naturae, 2nd edition, printed at Lubeck and Frankfort, 1 683 [The 
book was translated from the Latin by Barbeyrac (for whom see under 
Pufendorf, infra), with notes, 1774] 

D aries, J G , 1 7 1 4-9 1 [He became professor of moral and political philosophy 
at Jena in 1744 From Jena he moved to Frankfort on the Oder in 1763, 
where he held the chair of law till his death He was a voluminous writer, 
who published works on metaphysics and ethics as well as on law and 
politics. Gierke refers to his] Institutumes junsprudentiae universalis, cited m 
the 7th edition, Jena, 1776 (first published m 1746) 

Ehreneach, J N. Mvler ab, 1610-77 [a man of affairs, as well as a student of 
politics, who played a considerable part m his time He was deeply versed 
m the pubhc law of the Empire In 1656 he had published an Outline of the 
mam rights of the Princes and States of the Empire, which attained great vogue 
Later, he planned a larger work, in a number of parts, under the title of 
Opus de jure publico imperil Romano-Germanici The work to which Gierke refers 
is the 7th part of this opus, dealing with officials, magistrates and their 
assistants, under the tide of] Hyparchologta, Stuttgart, 1678 

Felde, Johannes a [a critic of Grotius, and also the writer of a tractatus de 
peste ], Elementa juris umversi et m spent juris publics Justimanei, Frankfort and 
Leipzig, 1664. 

Felwinqer, J P. [? professor at Altdorf c 1650-75 acted as praties at dis- 
putations on politics, in the fashion of the day], Dissertationes politicos, 
Altdorf, 1666 

FfiNKLON, F de Sauonao de Lamotte, 1651-1715 [tutor to the Dauphin under 
Louis XIV, and afterwards archbishop of Cambrai Gierke refers to an] 
Essai sur le gouvemement ct ml, selon Its pnncipes de Finehm, 3rd edition, by 
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A. M. Ramsay, London, 1 723 [Fdnelon’s own writings are the Tilimaque o 
1699, and the Dialogues des marts, composts pour l' Education d'lm prince, first 
published in 1712, and republished in an enlarged edition by Ramsay in 
1718] 

Ferguson, Adam, 1723-1816 [professor, first of natural philosophy, and after- 
wards of moral philosophy, at Edinburgh] . Essay on Civil Society, 1 766 , 
Principles of Moral and Political Science, [‘ being chiefly a retrospect of lectures 
delivered m the College of Edinburgh’], 1792 
Fichte, J G, 1762-1814 [professor of philosophy at Jena, 1794-1799, dis- 
missed for his views, after its foundation in 1810, Rector in 181 1— 12 of the 
University of Berlin] Gierke refers to 

I. Fichte’s Collected Works, m the Berlin edition of 1845-6, and therein to 

the following works 

(a) Contributions to the justification of the opinion of the Public on the French 

Revolution, 1793 ( Works, vi, pp 103 sqq ); 

(b) Foundations of Natural Law according to the principles of Scientific Theory, 

published in 1796-7, at Jena and Leipzig {Works, m, pp 1 sq ), 

(c) A System of Ethical Theory according to the Principles of Scientific Theory, 

1798 (Works, iv, pp 1 sqq ) , 

(d) The Self-contained Commercial State [Der geschlossene Handelstaat ], 

published m 1800 at Tubingen (Works, m, pp 387 sqq ) , 

(e) The Foundations if the Present Age, lectures delivered in 1804-5, 

published at Berlin in 1808 (Works, vn, pp 257 sqq ) , 

(/) The Theory of the State, or the Relation of the Primitive Slate to the Law 
of Reason, lectures delivered m 1813, first published at Berlin in 
1820 (Works, vn, pp. 367 sqq ) 

II, Posthumous Works, published in Berlin, 1834, especially the work 

entitled A System of Jurisprudence, lectures delivered in 1812 (mu, 
pp. 493 sqq ). 

Filangieri, G , 1762-86 [an Italian publicist, of noble Neapolitan family, who 
continued the work of the school of legal and political philosophy at Naples 
inspired by Vico] La sciena a della legislazione, Naples, 1780 
Filmer, Sit R [arc. 1588-1653, a Kentish Royalist who published m 1648 
The Anarchy of a Limited or Mixed Monarchy, attacking the theory of Philip 
Hunton’s Treatise of Monarchy of 1643, along with the writings of Grotius, 
Hobbes and Milton It is cunous, in this connection, to notice (1) that 
Locke seems to owe some of his theory to Hunton, and (2) that Locke, very 
naturally, seeks to prepare the way for his own theory, in the Second Treatise, 
by attacking Filmer in the Ftrst Gierke refers to the work by which Filmer 
is best known], Patriarcha, published posthumously in 1680 
Frederick II [King of Prussia], 1712-86 [Gierke refers to three of his writings ] 
(a) Considerations sur I’ttat prisent du corps politique de V Europe, 1 738 (CEunres 
vra, pp. 1 sqq ) ; 

(A) AntimachiaoeUi, 1739, edited by Voltaire 1740 (Ibid vm, pp 59 sqq ), 
(c) Essax sur les formes du gouoememait et sur les devoirs des Souverams, 1777 

(ibid nr, pp 195 sqq ) 

Gunduno, N H., 1671-1729 [the son of a clergyman, trained for the Church, 
who turned to law under the influence of Thomasius, and became ulti- 
mately professor of natural and international law at Halle He wrote a great 
number of dissertations and compendia — partly, it is said, to escape from 
the distractions of an unhappy marriage. Gierke refers to] 
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(a) Jus naturae et gentium, as printed in the 2nd edition (Halle and Magde- 
burg, 1728- the 1st edition had appeared m 1714), 

(A) A Discursus on natural and international law [published posthumously, 
as many of his Discursus were], Frankfort, 1734, 

(r) Exerct tat tones academic as, more especially. 

(1) Exerc tv, pp 155 sqq (entitled Status natural is Hobbesu ui corpore 

juris emits defertsus et defendendus, and belonging to the year 1 7 06) , 

(2) Exerc xvi, pp 829 sqq {De umversitate delinquents ejusque poems, 

I 7 a 4 )- 

Hbincke, F. J , Systema juris publict universalis, 1 765. [This is the only information 
which Gierke gives The AUgcmeme Deutsche Biographic gives an account of 
F J. Heinke (1726-1803), a Silesian who studied at Prague, where he 
became director and President of the Law Faculty — eventually entering 
the service of the government m Vienna m 1767 But the Biographic does 
not mention any Systema juris as having been published by him ] 
Heinecctus, J G, 1681-1741 [professor of law at Halle, and elsewhere, and 
one of the greatest of the German jurists of the eighteenth century. Gierke 
refers to three of his works] - 

(1) Elementa juris naturae et gentium, first published in 1737 (printed in 

vol 3 of Opera omnia, Geneva, 1741 onwards), 

(2) Praelectiones academuae in Hugoms Groin de jure belli et pacts libros, 

published in 1744 ( Opera omma, vm, r), 

(3) Praelectiones acadermcae m S Pufendorfii de officio kormms et cuns libros, 2nd 

edition, 1748 

Herder, ] G., 1744-1803 [German critic, man of letters, and collector of 
Volksheder Gierke refers to his] ldeen zur Gescfnchte der Menschheit, 1 784-5 (in 
his Collected Works m Philosophy and History, vols lv-vn). 

Hertius, J N , 1652-1710 [one of the leading jurists of Germany in the seven- 
teenth century, and professor of law at Giessen Gierke refers to] 

(a) Elementa prudenhae civilis, 1689 (cited in the 2nd edition, Frankfort on 
the Main, 1 702) , 

(A) Commentatnmum atque opusculorum vol it, as published m 1 737, at Frankfort 
on the Mam (the items had been first published in 1700 and 1716) 
Hoffbauer, J C [1766-1827, professor of philosophy at Halle], Naturrecht aus 
dem Begnffe des RechU entunckelt, 1793 (cited in the 3rd edition, Halle, 1803) 
Hornius, J F , 1620-70 7 [not mentioned in the German or Dutch National 
Biographies Gierke refers to two works] De subjecto juris naturahs, Utrecht, 
1663, Pohticorum pars architectomca, Utrecht, 1664 [reprinted as Archt- 
tectomca de Ciuitate, with notes by S Kuchenbecher, Leyden, 1699] 

Huber, U , 1636-94 [a Dutch jurist of eminence, professor at Franeker in 
Friesland] 

(1) De jure cun tat is, 1674 (cited in the Franeker edition of 1713), 

(a) Praelechonum juris cwilis tomi III, 1666 (cited in the Leipzig edition of 
1 735 ) » 

(3) Institutiorus juris publtci, in Opera minora, 1, 1 (the Utrecht edition of 
1746) 

Humboldt, W. von, 1767-1835 [thinker and statesman, Prussian minister of 


education, 1809-10]- 


( 1) Ideas for an essay on the limits of the activity of the State, 1792 


Parts printed in Thalia [Schiller’s Leipzig magazine], 1 792, and in the Berlin 
Monthly, 1792, published complete, Breslau, 1851. 
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Hume, D , 1 7 1 1-76 [Essays Moral and Pohttcal, 1 741 -2 Gierke refers to the 
edition of the] Political Essays, translated into German by G. J Kraus, 
Kbmgsberg, 1813 

Ickstatt, S A., 1702—76 [a jurist in the Bavarian service, for some tim e pro- 
fessor, at Ingolstadt, of public and international law and the law of nature, 
under the style of jus oeconomtcocamerale], Opuscule jundua vans argument 1, 
vol 1, Ingolstadt and Augsburg, 1747, vol u, Munich and Ingolstadt, 
1759 

Jena, G von, 1620-1703 [a jurist in the service of the Great Elector and his 
successor, for some time professor at Frankfort on the Oder], Collegium juris 
publics, Frankfort on the Main, 1658 (it also appeared as Fragments dr 
rations status, 1657) [A senes of dissertations ] 

Jusn, J. H. G von, 1720-71 [professor at Vienna of ‘applied politics’, after- 
wards in the Prussian service] 

(1) The Foundations of a good government, in five books, Frankfort and Leip- 

zig. 1759 . 

(2) The Nature and Being of States, Berlin, Stettm and Leipzig, 1 760 
[The work on applied politics for which Justi was best known was en- 

Utled, The Bases of the power and prosperity of States, or a detailed account of the 
whole science of policy { Pohztiwisscnschaft ) , of which vol 1 appeared in 17(10, 
and vol n in 1761 But this was only one of a considerable number of 
political writings — among them the two which Gierke cites. Justi had a 
varied and wandering career, which led him incidentally into the manage- 
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English Translation m the same year, other letters added, 1690, 
169a and 1705] Cited from the Works, as published in London, 
1801, vol v, pp 307 sqq. and vol VI. 
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(3) Rational Thoughts on the social life of mankind, and particularly on the 

Commonwealth [von dem gememen Wesen], Halle, 1721. 


»7 



INDEX TO GIERKE’S TEXT AND NOTES 


Reference* to the no 

Absolutist theory of politics (see also 
Ruler). 41, 44, 45, 139, 141-8, 166. 
031-3, 365-6, 336, 340 
Achenwall 136, 148, 157, 178 agi, 330, 
331 , 333 , 346, 347, 381, 387, 388, 390, 

39 * 

Acts of corporate bodies. 187-8. 371, 
gdg-go 

Althusius 37, 45, 46, 48, 51, 53, 64, 70-7, 
106, 164 333, 340, 341, 343, 344, 

*47~9, *55-6, 356-7, 377-8, 341 
Aristocracy 49 311, 337, 343, 346 
Aristotle 36, 46, 155, 163 360-1, 366, 
*69,304 

Armsaeus 36, 60, 67. 330, 366, 370, 373, 
355 

Associations (natural-law theory of) • 62- 
92, cf also 162-98 379, 3*o, 331 - 3 , 
367 I, 37 *~ 3 > 375 , 379-Si . See also 
Classification 

Auctontas (Hobbes’s theory of) : 82 

Barclay 331, 363-6 
Beccaria 106.398 
Bellannuie 87 384 
Besold. 37, 67, 86, 155 
Beza (di jure magistratman) • 331, 348, 
*55 

Bill of Rights 143 . 309 
Blaclcstone 144 

Bodio. 37, 40, 59, 64-7. 331, 350, 331, 
*65, *69-71, 37s, 374, 375 
Boehmer 123, 144. >55. 171-a, «73> *74. 
183, 185 316, 338-9, 340, 363, 375-7, 
305 , 366,397 
Bomitius 67 , 365, 371s 
Bossuet. 105 395, 396, 397, 336, 340 
Burke 107 346,359-60,370 
Busius 68 373, 374 

By-laws (statuta) of associations. 189: 373, 
376 , 378 , 379,390 

Calvinism: 70, 88-9, 92, 151 : *64-5 
Capital Punishment: 106. 397-8, 304 
Centralist theory of associations. 62-9, 
163-4, 165-9, 180-4 

Churches Bodin on, 65. Suarez on, 68: 
Church and State, 87-92, 198: 383- 
7. Church based on contract, no. 
property of Churches, 90, 92, 167: 
*67, 370-1 , 374 


a are m italic figures 
City-State 63, 76 

Civilians • 37-8 (see also Corporation, 
Roman-law theory of) 

Cmias: 53, 56, 60, 115, 123* 335 
Classification: of States, 336 of collegia, 370, 
377-8 of associations generally, 379, 
367 ff , 377 - 8 , 379-61 

Cocceji, H. and S. de, 144, 175: 896, 331, 
366 

Collective theory of Group-personah ty . 
45-7. 49. 56. 69, 116-17, Il8 > I2 °> 
121, 123, 124, 126-7, 128, 130-1, 
134, 135-7, 139. 181, 182, 184, 193- 
4 343-3,344-5,349-50,360,374,381, 
* 97 , 3 **~ 3 , 3‘6, 3 * 7 , 3*8, 3 * 6 , 364-5, 
393 

Collegialism: 90-2: 387 
Collegiate magistrates. 66-7, 177, 182. 
370,380 

Collegium 64-7, 72, 171-2, 177 370-8, 
* 74 , * 77 , * 79 , 375 , 577, 380, 385 
Commons (village) 69 . 375-6 
Commumo (of property). 103, 192. 894, 
393 

Commumtas (Suarez’s theory of) . 64 374, 
376-7 

Community ( Gemetnde ): Fichte on, 151- 

2 35 * 

Concession (groups created by) 66, 166, 
174 368,378 

Confederations 86, 197 383, 396 
Conquest (rights of) . s6i 
Coming. 36, 92 330,386 
Constitutionalism 139, 140, 141-8, 151- 

3 • 346-7 (see also Limited Sovereignty) 
Continuity: of the People: 339 

of the State, 50, 56, 160, 161 . 360-1, 
*66, 3 * 5 , 361 

of the original contract, no' 239 
Contract, general theory of 46, 48, 51, 
53. 56, 59. 60-1, 62, 63, 70, 71, 73-4, 
75, 76, 77, 78, 79, 9°, 93, 95, 102, 
104, 106-7, 1 07-1 1, 1 13, 128-30, 
131-2, 134, 135, 145, 148, 149, l6 4, 
169, 185, 186 343, *47, *57, *64, 
*66, *67, *99-300, 301-5, 31*, 3 * 4 -i 5 . 
3 * 7 , 3 * 9 , 3 * 3 , 3 * 15 , 335 . 34 *, 35 *. 364 
Contract of government (Hemchaftsoer- 
trag). 48, 60, 107-8, 122, 145, 151, 
171:367, 304, 335 , 347 , 35 * 

Contract of property: 104. 395 



Index 


4i9 


Contract of society (GsseUschaflsvertrag) ‘ 
48, 60, 107-8, 149, 166: 301,304 
Corporate bodies- natural-law theory of, 
162-98 367-98, cf also 62-93 (and 
369-79, 380-1) 

Corporation (Roman-law theory of- see 
also umoersitas) 45, 62, 67, 68, 75, 
84, 135, 162, 173, 174, 18a- 340, 375 
Corporative articulation (of the State) 
64, 65, 164, 165, 166 (see Inter- 
mediate Groups) 

Corpus 64-7, 80 • 37s, 377 

Corpus confoederaiorum 86, 197 383 

Customary Law: 68, 189. 374, 388-9, 373 

Danes tai, 195, 148, 175: 391, 316, 330, 


79, 84- s8o, 
6 7 > 69 ^ 79 , 


901 - 3 , 310, 303 
Demesne (of Ruler) • 365-6 
Democracy, 49, 58, 117, 141, 146. 337, 
938, 950, 957, 311, 335, 343, 346, 354 
Divine right (see also Theocratic) • 87-8 
Dominicans 36, 87 

Doimmum tmtruns 103, 1 62 - 961, 304, 353, 
366,379 

Double majesty (theory of) 43, 44, 45, 
48, >> 4 - 5 , > 4 « 258#. 383 
Double Subject of sovereignty (Grotius’s 
theory of) 55-8. 140 s6t, 334 
Dualism (of theory of Group- personality) 
121 (see also Collective and Repre- 
sentative) 

Dualism (of theory of State-personality) 
53. 54-5. 58, 59. 60, 145, 150, 156-7 
256-7, 352-3 


Family (theory of) 63, 65, 71 , 72, 80, 83, 
105, m, 163, 170 969, 374, 303, 
318, 319, 3si, 367, 368, 393 
Federalist theory of associations 70-9, 
164-5, 169-80, 184-95 
Federations. 71, 86, 196-8 383,395-8 
Fellowship theory of, in Althusius, 71-6, 
in Grotius, 78 m Nettelbladt, 184- 
95 general references, 69, 1 16, 117, 
1 18, 123, 124, 135, 163, 164, 165, 
17a, 175. >77. 180, 181, 183 377, 
383 

Fteelon 105 343, 355, 364 
Ferguson 105 397, 310 
Fichte 101-2, 104, 107, 131-4, 136, 151- 
2, 164, 168 393-3, 395, 398, 300, 301, 
309, 310, 337-8, 35 '. 373 - 4 . 395 
Fiction (Jicta persona) 47, 56, 69, 1 19, 123, 
> 35 - 6 . 137 . , 9 1 245, 347, 350, 875 , 
317-18, 390, 333, 370 
Filmer 996,303,336,340 
Foundation ( Stifling ) 134, 168, 184 

369- 70, 374 , 386 

France 65, 66, 128, 130, 142, 166, 183 
Frederick the Great 299,300,339,359,360 
Freedom of Conscience- 90, 113 985, 308 
French Revolution 95, 114, 130, 166-7 

370 - 1 

Fundamental laws 341-9, 343, 344, 345, 
346,353 

General Will {oolonti gintrale) . 47, 127, 
129, 131 . > 33 . 134 . 166 329-3,394-5, 
327,329 
Gen tills 983 

Germany. 65, 70, 73, 86, 95, 101, 124-5, 
131, 142, 146, 154. > 55 , > 56 , > 59 . 
164, 167, 179, 185, 194, 198 949, 
347 , 355 , 356 , 357 , 360, 368, 383-3, 


Ecclesiastical Theorists (Catholic) : 36, Gesamte Hand 185, 192, 194- 356, 393 

45 , 46. 5>, 59, 67, 6g, 87-8, 105- 999, Government (Rousseau’s theory of) 130, 
233 , 334, 940, 341-3, 363-4, 970, 373- 150, > 58 - 9 - 336 , 349-50 

3, 375-6, 383-4 (see also Theocratic) Grasrwinkel 368-9 
End of the State 41, 112, 113 305-7, Gregorius (of Toulouse) 36, 51,59,67 
310 330, 940, 965, 970, 971, 989 

Ends of Society and social groups, hi- Grotius- 36, 45, 46, 50, 51, 55-8, 77-9, 
14 86, 90-2, 100, 106, 140 999, 934, 941, 

England 101, 128, 142, 144, >57 ■ 347 - 8 , 944, 947, 950, 951-9, 953-4, 260-3, 

359, 360, 375 379-80, 383, 983, 985-6, 334, 364 

Entia moralta (Pufendorf’s theory of) • 1 18- Groups natural-law theory of, to 1650,62- 
19 319-3 92 after 1650,95-6, 105-37,162-98. 

Ephorate (idea of) 151-2 947-9, 328, reception and exclusion of members, 

351 387-8 (see also Associations) 

Episcopal system- 88, 89 Group-authority 81, 105-7, 112, 176-8, 

Estates (the three) 48, 50, 65, 75, 88, 143, 183 ■ 973, 380, 381, 385 

144, 146, 148, 165, 177 947, 949, Group-personality 76, 81-2, 84, 114- 
371-3, 346, 356, 357 , 374 , 383 37 . > 39 , >93 3 ' 3-13, 33 ', 332 



Index 


Gtuldi 66, 17a, 180 374, 382-3 
Gn ndlm g lai, 133, 144, 155, i8a: 991, 
3*7-8, 334, 338, 355, 383-4 

Hanseatic League: 86 • 38a 
Hein eke . 144, 155 

Heineccius* 147, 155, 175- 991, 319, 344, 
379,388 

Herder 105 • 303, 339-3 
Hert 121,133-3,147,155,170-1,183,185, 
3 * 5 , 3 * 8 - 7 , 33 °, 344 , 358, 395 ~ 6, 397 
Historical theory (of Law and the State) : 

104, 111, 223-6 

Hobbes 37, 41, 44, 51, 60-1, 79-84. 97. 
101, 106, 108, 1 12, 115, 1 16, 1 18, 136, 
*38, 139. 141. 143. 164, 169, 170, 
181 • 33s, 947, ago, 95* , 954 , *86-3, 
981-9, 983, 988, 306, 330, 341 
Hoffbauer 127,148,178-9 991,309,393, 
3*4, 380, 381, 390, 399 
Holy Roman Empire 85, 86, 196, 197: 
* 89,397 

Horn 105-6, 111, 115-6, 141, 142- 989, 
* 95 , 9 <* 4 , 3 **, 333 , 338-7, 34 354 . 388 
Hotoman 931, 954, 955 
Huber 106, 117, 145-6, 155-6, 173-4. 

182-3, 184 *89, 300, 308, 34 **-*, 358 , 
„ 3 « 9 , 377 - 8 , 384-5 , 386 

Hugo 86 

Humboldt (W von)* 137, 179, I94“5' 
303 , 3<*7 

Hume ill 305 , 307,389 

Ickstatt 144 315, 318, 391-9, 334, 361 
Individual (and Group) 68-g, 78-9, 96- 

105, 106, 1 14, 129, 130, 135-6, 193- 
4 949, 943, 981 

Individualism (see also Collective) • 52, 
55. 6»> 7*. 76-7. 84, 96, 101, X02, 
no, 1 12, 1 13, 120, lai, 136, 129, 
131, 134, 136, 139, 159, 193-7' *98- 
7 , *98-9, 306-7, 3*0 

Institutions (Groups regarded as) see 
Foundation and State-institutions 
Insurance Society (State as) 113, 131* 
307-8 

Intermediate groups* 72, 163, 164, 166, 
167 367-8, 381-9 

International law 97, 99, 133, 134, 195- 
6 ' 3 * 9 , 3 * 9 , 33 *, 377 , 39*~5 
International society* 85-6, 96-7, 195- 
6-989-3,394^ 

‘Irregular’ States 358,397 

Jesuits' 36, 87 (see also Molina and 
Suarez) 

Jury' 353 

Jut Amman (1 e revealed Law) . 98 


Jus gtntaan: 38-9, 85: 933, 934 
Justi: 153, 159, 164, 168: 999, 998, 307, 
309, 33*, 35*S, 380. 394 


Kant. 103-3, 104. 107, 108-g, 109-10, 
134-5. 153. *59. 164. 168, 184 993-4, 
*99, 303, 307-8, 309. 3*9-30, 33* , 353~ 
, 4,380,374-5,395 

Keckermann 965, 979 
Kreittmayr* 144 


Law* divisions of, 38-9 933 law, and 
state of nature, 96 ff.* law, and com- 
munity, 100 law, and morality, 98, 
100, 102, Gierke’s conception of, 
223—6 the view of Thomasius, 988-9, 
308 of Fichte and Kant, 993 (see also 
Public Law and International Law) 
Leibniz 104, 137, 146, 157, 164, 175, 
196, 197 996, 316, 331-9, 343, 357, 


Liberty of association 72, 78, 80, 168, 
169, 171, 172, 179, 180, 194* 979 
Liberty and equality lOi, 103, 1 12, 196 
999 (sec also Natural rights) 

Limited sovereignty (see also Constitu- 
tionalism) 43.44. 45.48,57.59.141- 
8, 154 *39, *89, 964, 339, 341-3, 344, 
348 , 347 , 354-5 

Limits of the State 305-6 (see also End of 
the State) 

Local communities ( Gemands ) 62-3, 67, 
69. 71. 73. 74. 78, 163, 164, 175, 
177, 180, 183 979, 387, 388-9, 37*, 

380-1, 389-3, 384 (see Municipalities) 
Locke 101, 103, 106, 113, 128, 136, 149, 
«57 ' * 9 *. * 94 , *99-300, 309, 303, 307, 
3 * 4 , 348 - 9 , 357-8 
Loyseau 49 343, 383 
Ludewig 363 
Lugo 976 

Lutheranism 88* 984 


Machine (Group regarded as a)* 52, 61, 
136 *54,330,33* 

Mackintosh 370, 379 
Majeslas (see Sovereignty, Double majesty. 
Real majesty. Personal majesty) 
Majority decision' 47, 69, 78, 82, 83, no, 
117, 120, 127, 128, 129, 131, 133, 
134, 186, 188, 197: 947, 975, 980, 981, 
3**, 3*5, 3*8, 3**-*, 3*3, 3*4, 3*5 . 3*7, 
3*8, 36*, 384, 385, 387, 389-90, 398-7 
Mandatum. 125, 135, 161 
Marriage 77, 98, 1 as, 1 94 ■ *4*, 303, 3*7, 
39* 

Meeting (right of) * 80, 166, 168* 971, 368 
Merchant companies 80. 981, 989, 383 



Index 


421 


Mercier de la Rivitre: 331, 336 
Mevua: 196: sgo-r, ass, 3°6, 3 ia > 33* > 
336, 381, 394 

Middle Ages- 35, 38, 40, 50, 5 a, 59, 71, 
*° 3 , * 54 , *65, 196 308 
Milton- 343, 348 
Mira beau 371 

Mixed Constitution: 41, 43-3, 44, 48, 58, 
59, 60, 138, 148, 153, 154-9, *97* 
*36-7, ass, 364-5, 354- 61 
Molina. 45, 51, 59, 105, 107. 341, 343-3, 
363, 373, 375S 

Monarchomadu 45, 53, 106 331,354-3,336 
Monarchy (see also Patrimonial monarchy 
and Ruler) 43, 49, 1 16, 141-8 337, 
336, 3 lS , 336-7, 336, 34°-3, 363-3 
Montesquieu 104, 153-3, 157, 159, 179 > 
197 396, 338, 309, 333, 358, 381-a, 
366,397-6 

Moral persons ( personal morales) ■ 97, 1 18- 
aa, 134-7, 139, 130-1, 133, *34, *35~ 
7, 143, 160, 166, 168, 169, 175, 181, 
184, 185, 186, 187, 193-4, 195, 196 
388, 313-4, 313, 317, 318-3, 330, 331, 
3a4, 3a6, 3S7, 3a9, 345-6, 360, 386, 
393,394 

Mdser 104, 107, 179-80, 194 394, 398, 
309, 33a, 38a~3 

Municipalities (rights of) 373, 377, 368-9, 
376, 38a, 383 

Natural Law: general view, 35-40, 95-6, 
97-103 333-4, S35, *88-9, 389-91, 393 
Natural origin of Society 46, 51, 63, 108, 
111 300 

Natural rights of Man, 61, 113, 1 13-4, 
138 334-5, ago, 306, 308-9 
of Societies, 176, 178 379,380,391 
Netherlands 70, 86 347, 397, 398 
Nettelbladt. ia6, 148, 164, 165, 175-8, 
185-91, 197-8 391, 315, 330, 345-6, 
380, 379-81, 387, 388-93, 394, 395, 398 

Obligation of groups, 130, 189. 383, 

384,390-1 

of international law, 85-6, 196 
of Natural Law, 97-100 389, 390 
of Ruler by acts of predecessors. 161 
351, 361, 366, 363-4 

Omnts ut stnguli and ut imwersi 47, 49, 79 • 
a45, a75, 3n, 3«9 

Organic conception of Society 50-a, 1 14, 
133-3 

Organic metaphor (body politic) • 51, 13a, 
136- 353-4, 368, 319, 330, 334, 336, 
330-1, 333 

Organs (of State): 51, 130, 133, 139: 333 
Otto: 159 


Ptune. 335, 331, 359, 374-5 
Paley: 90 359-60,373-3 
Papacy: 87, 93 38a, 384 
Par li a men ts 80, 83, 149- 381, 347-8 (see 
also Estates and Representation) 
Partnership see Socutas, partnership in 
sovereignty, 155-6, 356-7 the State 
as a partnership, 107 398 
Patrimonial monarchy 57, 58, 143, 144 
35960, 339, 340, 363-3, 366 
People as a socutas, 341, 344-5, a66 • as a 
umoersitos. 340 , 344, 34s, 344, 345-6 
as a personality, 45-8 365-6, sove- 

reignty of, see Popular sovereignty 
rights of, see Popular rights will of, 
‘45-6, 339 

people and Church, 89 387 
people and State, 53-4, 6i • 354-5, s 55~ 
6,339,353 

Grotius’s view, 54-8, Hobbes’s view, 
60-1 368 , Althusius’s view, 74; 

Rousseau’s view, 1 27-30 
position of, m absolutist theory, before 
1650, 58 ff , after 1650, 141 ff 
Person ( persona ) 56, 82, 122 (see also 

Group-personality, Moral persons 
and Personality) 

Personal majesty 54-5 337,358,359,360, 
333 

Personality individual, 134-5 

of groups (see Group-personality) 
of People and Ruler, 44-50 365-6 
of the State, 50-61, 116-7, 139, 133, 
*39, *46. *52 * 56 , 358, s66, 368, 319, 
33a,36i 

Physiocrats 113 394,307,336 
Poland 156 379,340,354,357,383 
Politics (as distinct from public or con- 
stitutional law) 36,137 treatises on, 
339-30, 330-1, 333 

Popular rights 57, 58, 141 ff, 145, 146 
34i-3, 349, 355, 358, 359, 363, 363-4, 
337,339,340 , 341-3,344 . 345,353,353-4 
Popular sovereignty 43, 44, 48, 52, 56, 
106, 128-30, 131, 134, 140, 147, 149- 
53, 158 338, 345, 348-9, 358-9, 360, 
363, 333, 338, 335, 347-9, 350,353, 
353-4 

Positive Law in relation to Natural Law, 
38, 100, 102, 103, *85- 333-5, 388- 
9,390,393 

PoUs totes - of Church and State, 87 ff : 384 
Powers' separation of, 134, 152-3, 154-6 
363, 364-5, 339, 353, 354, 356, 357-60 
Primary Assembly m Rousseau, 130, 13 1, 
* 33 , * 50 - *** Fichte, 133, 151-2 
Frocuratonal power. 47 (see also Re- 
presentation) 



422 Index 

Property origin of, 103-4 : 993-5 (see also sovereignty of, 43, 48, 54-8. 58-60, 140, 
Contract) 141-8' 938, 945, 268, 311s, 393, 338-9, 

property of associations, 168, 171, 17a, 34 *~ 9 , 353, 354 

188-9, 191, 192-3 971, 370-9, 376, Ruler and Natural Law, 97-8 
383, 391, 39a Ruler and Muted Constitution, 154 ff. 

Church-property, 90, 92, 167 987, 

370-1,374 Salamomua: 53 931,943,956 

State-property, 53, 54, 57, 59, 161-a Scheidemantel ia6, 148, 168- 310, 391, 
955, * 59 , 969, 337 - 8 , 35a , 384-6 346, 347, 336 , 379 - 3 , 386 

Protestantism: its theory of the Church, Schl&zer, A L . 127, 148, 159, 179* *95, 
88-99- 984-7 998, 999, 307, 399-3, 331, 334, 347, 

Provinces rights of, 65, 70, 71 , 72, 73 . 74 , 3fi°, 381, 396, 397 

75 >77,384 Schlozer, C 127 399, 393, 389-90 

Public Law 36,37,38,39,97,137,172- Schmier 121, 147, 155, 174: 999,300, 
3 333 , 361-9 , 377 334, 335, 344, 355, 369, 378, 385 

Pufendorf 103,106,107,118-21,142-4, Secession, right of 70,110 309 
146, 147, 154-5. 169-70, 181, 184, Sidney 106, 149 - 999, 347-8, 357 
196-7 989, 994, 995, 301, 309, 308, Sieyis- 107,131, 169 998,307,309,396-7, 
311, 319-16, 330, 337, 343, 361, 369, 331, 350, 358-9, 371-9 

364,367,375,383,396,357 Sociability, theory of 1 00-1 ' 990, 301 

Social Natural Law 101, 196. 990-1 

Reason d’/tat' 36. 930 Societas, conception Off 40,45,46,51,60-1, 

Real majesty 54-5: 937, 944, 958, 959, 63, 68, 75-7, 77-8, 95, 100, 107, 1 15, 

333 118, 123 - 7 . 135 . ! 37 » 138, 163, 169, 

Reason- as basis of Natural Law, 98-9 173-4, 175 . 180-1, 182, 183, 184, 185 

989, 9931 as basis of Contract, 109 941, 944, 974, 978, 979, 990, 3 * 9 - 91 , 

301-9 379, 380, 385 

Rechtsstaat 138 Kant’s view of, 307-8 Societas gentium 85- 989-3, 303, 394-5 

Regimen Grotius’s theory of, 91 985-6 (see also International society) 

Representation. theoryof,47,6l, 79, 81-5, Societates classification of, by Bodin, 64- 
116, 130, 131, 133, 134, 150, 160-1 7 970, by Althusius, 71-3 977-9, 

947-8, 395-6, 397, 398, 347-8, 350 (tee by Nettelbladt, 177-8 379-80, by 

also Estates and Parliaments) other writers, 367-8 

Representative theory of Group- per- Societates aequales and maequales 123-4, 

sonahty 61,82-4, 116-7, 118, 120, 127, 128, 170, 171, 172, 173, 174, 

1 2 1— 2, 123, 128, 130, 135-7, »39> 175. 176-7, 183, 185, 186, 187, 189, 

173. 181, 184, 194- 967, 319-3, 3*6, 196, 197 980,316,318,390,391,375, 

3 * 7, 393 380, 385-6, 387, 390 

Republics 49, Ii6- 938, 949, 951, 304, Society- general theory of, 62, 75-6, 78 
3*8 (see also Associations and Groups) 

R em s ta n re theory of, 70, 72, 75, 152 Soto- 45- 963 

990 , 337 , 349 - 9 , 344 , 345 , 347 , 349 , Sovereignty problem of, 37:936, natural 

35*, 354 , 364 law theory of, down to 1 650, 40-4, 7 1 , 

Respublica 53, 60, 65, 115 935, 954-5, 74 r 49,949,963,967 

955-6, 957, 958, 966, 334, Respublica residence of, 44-61- 958, sovereignty 
componta, 198 978, 398 and groups, 62, 64 (see State-control 

Right (Recht) definition of, 39 Fichte on, of Groups), sovereignty and mter- 

102 • 993 Kant on, 993, 307-8 national law, 85 

Rights of Man (see Natural rights) sovereignty in federations, 85, 197; 

Rousseau 41, 48, 54, 97, 101, 104, 106, sovereignty and churches, 87 ff : 

108, 112, 128-31, 133, 136, 149-50, 985-6, natural-law theory of, from 

158-9, 164, 166, 167 958, 999, 994, 1650 to 1800, 137 ff . 311, 334, 338- 

997-8, 301, 309 , 303, 305, 306, 399-3, 9, 349-3, 345, 346, 359 

394 - 5 , 396, 397, 330, 333, 349 - 50 , Rousseau’s view of, 129-30. 394, 349, 

358,369-70 358 

Ruler, per sonahty of, 48-50, 123: 956, (See also Limited sovereignty : Personal 

344. two capacities of, 161 . 951-9, majesty, Popular sovereignty, Real 

361-9 majesty. Ruler) 



423 


Intex 


Spinoza. 97, 106, 108, na, 117, 149, 164. 

306, 311, 336, 3ss, 369 
State of nature 85, 96-105, 195, 196 
388, ago, agi-a, 394 

State-control of Groups 66-7 370, 

366 ff > 373 , 378 - 9 > 38 r 
State- institutions ( Ansialtm ) . associations 
regarded as, 66, 67, 168, 180-4, 185, 
194 369-70, 370-3, 373-4, Church 
regarded as, 90. 385, 370-1 
Stryck 144 

Suarez 36,45. 46, 5 L 59 , 6 +, 68, 69, 105* 
339, 343 , 343, 364, 373-4, 376-7, s 83 , 
383 

Subject (or owner) of rights the Subject 
of Sovereignty, 42 ff , Grotius’s theory 
of the double Subject, 55-8, Hobbes 
on the Subject of Sovereignty, 60- 1 , 
139 Rousseau, 129 
Switzerland 65, 70, 86 347, 397, 398 
Systems Hobbes on, 79-84, federal 
systems, 86, 196, 197 396 

Taxation 68, 162 374, 376 
Territorial theory of the Church 89 ff 38 j 
Teutonic ideas of Fellowship (q v ), 135, 
191 , of kingship, 135, of the Law- 
State (see Rechtsstaat), 138 
Theocratic ideas 40, 87, 104, 105, III 
395 - 6 , 303-4 (see also Ecclesiastical) 
Thomasius 98, 100, 113, 121, 144. » 55 > 
196 388-9, 396, 300, 308, 315, 316, 
338 , 367 , 375 , 394,395 
Titius 121, 144. 155 . 1 73 315,316,356, 
361-3,363-3,396,397 
Trust. Locke’s conception of, 399-300, 
348-9 


Turgot. 166:309,369 

Unanimity (as opposed to majority 
decision) 47,110,127,133,186,188, 
195 346-7,333,334,338 
Unions of States (personal and real) : 86, 
197 383 , 395-6 

Umverntas: 45, 56, 61, 64 ff., 73, 7g, 91, 
116, 117, 123, 146, 171. 173-4. >77. 
181, 182-3, l8 4, 186, 187, 189, 191, 
192 340, 371, 373, 374, 38 i, 316, 317, 
318, 378, 383, 384-3, 386, 393 
Usurper position of, 363-4 
Utopias 166 369 


Vacancy of throne, 339-40 

Vasquez 333, 363 

Vattel 40 

Venice 156 

Vico 105 397 

Victoria ■ 363, 383 

Vindiciae contra Tyrannos • 45, 70 331, S40, 
847 , 848, 354, 355, 357 , 377 , 383 
Voetius 92 387 


Will of All 129, 131 345-6, 333-3, 336, 
338, 339 (see General Will) 

Wolff 113,121,125,147-8,175,185,196. 
394, 396, 308, 316, 319, 344, 345, 3&7, 
379. 388, 389, 390, 393, 395 
World-State 85,196 383,395 


Zepper 384-5 
Zwingli 385 






SALAR JUNO MUSEUM LIBRARY 

( Occidental Section ) 

Unless the book is returned on or before 
the due date given below, a fine of 6 nP. 
will be charged for each day. 




